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STATEMENT OF FACTS
The Plaintiffs' Appellant brief contains
allegations of fact that are not relevant to the issues
presented for review.

The following allegations are the

salient facts relevant to such issues.
The Jeremy, Ltd. is a limited partnership organized
under the laws of the State of Utah.

The Jeremy, Ltd. owns

property situated in the Counties of Morgan and Summit, State
of Utah.

Paragraph 1, R. p. 2.
Jeremy Service Corporation is a corporation

incorporated under the laws of the State of Utah and serves
as general partner of The Jeremy, Ltd.

The principal place

of business of Jeremy Service Corporation is situated in
Summit County, State of Utah, on the property known as "The
Jeremy Ranch" which is owned by The Jeremy, Ltd.

Paragraph

2, R • p. 2 •
Gerald H. Bagley and Bagley Corporation are limited
partners, together with other limited partners in The Jeremy,
Ltd.

The exact degree of ownership of the limited

partnership interest by Gerald H. Bagley and Bagley
Corporation is not precisely known.

Paragraph 15, R. p.4.

The Jeremy, Ltd. was formed to acquire and develop
a tract of property situated in Summit County known as "The
Jeremy Ranch".

Gerald H. Bagley was the original general

partner of The Jeremy, Ltd.

Paragraph 17, R. p. 5.

t

In December 1984, the lenders proposed to form a
new corporation known as the Jeremy Service Corporation to
assume the position of general partner of The Jeremy, Ltd.
Paragraph 66, R. p. 13.

They proposed documents for

execution by the limited partners to substitute Jeremy
Service Corporation as the general partner of The Jeremy,
Ltd.

Paragraph 69, R. p. 14.
In December 1984, Jeremy Service Corporation

assumed the role and responsibilities of general partner of
The Jeremy, Ltd.

Among those duties and responsibilities was

payment of creditors of the partnership including the lenders
and other creditors and dealing in good faith with all
limited partners and parties owed lots in the project.
Paragraph 73, R. p. 14.
The Defendant lenders recorded notices of default
concerning their first and second deeds of trust on November
15, 1985.

Paragraph 101, R. p. 21.
The Plaintiffs were aware that the period for

curing the default did not expire until February 15, 1986,
but, nonetheless, demanded that Jeremy Service Corporation
take injunctive action against the lenders or file for
bankruptcy protection.

Paragraph 102, R. p. 21.

The Plaintiffs have complained that Jeremy Service
Corporation has acted for the benefit of the lenders, or in
conspiracy with them, which have resulted in breaches of
obligations owed by the lenders to the Plaintiffs as
mortgagors.

Allegedly, Jeremy Service Corporation failed to
-2-
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properly administer the secured property and collateral, as
well as failing to sue the lenders or seek bankruptcy
protection.

Further, the Plaintiffs complained that The

lenders failed to perform on certain promises made to the
Plaintiffs as inducements to accept Jeremy Service
Corporation as the general partner.

Paragraphs 110, 119, 174

R. pp. 23, 25-26, 37.
According to the Plaintiffs, Jeremy Service
Corporation was an alter ego of the lenders which acted to
benefit the lenders and acted to the disregard and the
detriment of the partnership and its limited partners by
making certain benefits available to the lenders, i.e., golf
tournament benefits.

Paragraphs 113-16, R. pp. 23-24.

The Plaintiffs have complained that Jeremy Service
Corporation interfered with contracts between the Plaintiffs
and the partnership and between the Plaintiffs and third
parties, including lot reservation holders at the Jeremy
Ranch and with the Church of Jesus Christ of Latter-day
Saints.

Paragraphs 122-29, R. pp. 26-28.
The Plaintiffs alleged that Jeremy Service

Corporation breached its fiduciary duty to the limited
partners and to the partnership by failing to pay partnership
debts, to deed partnership property to buyers, to market and
develop the property, by wresting control of the partnership
from Gerald H. Bagley, by delaying payments to contractors,
by delaying construction at the Jeremy Ranch, by interfering
with dealings between Gerald H. Bagley and the LDS Church, by
-3-
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contriving means for the limited partners to waive
conflict-of-interest rights, by contriving means to cause the
transfer of the Jeremy Ranch property to the lenders, and by
defaming Gerald H. Bagley.

Paragraph 152, R. pp. 31-33.

Jeremy Service Corporation purportedly converted
the Plaintiffs' personal property assets to their own use.
Paragraphs 162-64, R. p. 35.
The Plaintiffs complained that Jeremy Service
Corporation, as the general partner for The Jeremy, Ltd., and
the directors of Jeremy Service Corporation, had each
breached their fiduciary duty to The Jeremy, Ltd. by failing
to undertake certain actions which the Plaintiffs believed
were necessary and prudent to protect the interests of The
Jeremy, Ltd., including failing or refusing to commence an
injunctive action against the lender Defendants concerning
certain trust deed foreclosure actions by the lenders and
failing to take steps to protect the partnership by filing a
Petition for Relief pursuant to Chapter 11 of the bankruptcy
laws.

Paragraphs 18-20, R. p. 5.
Prior to the suit, the Plaintiffs demanded that

Jeremy Service Corporation initiate the litigation against
the lenders and to file the bankruptcy petition, but Jeremy
Service Corporation did not do so.

Paragraph 21, R. pp. 5-6.

-4i

SUMMARY OF ARGUMENT
I. A LIMITED PARTNER IN A UTAH PARTNERSHIP HAS NO COMMON LAW
RIGHT TO BRING A DERIVATIVE ACTION ON BEHALF OF THE
PARTNERSHIP.
Limited partnerships are creatures of statute.
They did not exist at common law.

The Utah legislature

created limited partnership capabilities in this state when
it enacted Section 48-2-1 et seq.

The Utah legislature has

adopted the common law so far as it is not repugnant to, or
in conflict with, the laws of the State of Utah or the United
States "and so far only as it is consistent with and adapted
to the natural and physical conditions of this state and the
necessities of the people hereof...."
1986-87.

Section 68-3-1 U.C.

The clear language of Section 48-2-26 literally

limited the conduct of litigation to the general partner.
The Uniform Limited Partnership Act has been acknowledged by
its drafters to not have considered the derivative suit
issue.

The Utah legislature has not adopted the 1976 Revised

Limited Partnership Act which specifically permits derivative
suits.

It is not appropriate that equity expand the plain

language of the statute.

II.

THE PLAINTIFFS HAVE NO STANDING TO BRING THIS ACTION.
The Plaintiffs have not alleged strong facts or

proof thereof which adequately show that Jeremy Service
Corporation willfully or wrongfully refused or failed to act
or that they acted contrary to their fiduciary duty.

The

Plaintiffs' difference of opinion over questions of business
-5-
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judgment are alone insufficient basis for permitting these
limited partners to interfere in the conduct of the business
of the partnership.
Rule 23.1 standing requirements were not met
because the Complaint did not assert facts which justified a
limited partner to circumvent rights of the general partner
to manage the partnership.

The general partner has the right

to use its business judgment to manage partnership affairs
regardless of its relationship to third parties as long as it
performs its fiduciary duty to the partnership.

The

relationship of Jeremy Service Corporation board members to
the lenders did not per se impair the directors from honoring
fiduciary responsibilities.
Jeremy Service Corporation's business judgment has
successfully precluded the lender Defendants from foreclosing
against their deeds of trust, eliminating the immediate need
for the partnership to seek the protection of the federal
bankruptcy court, and continuing the operational viability of
the Jeremy Ranch.
The Plaintiffs cannot fairly and adequately
represent the interests of the limited partner class because
they are so entangled with the Defendants in other litigation
and with other Bagley business interests that potentially
conflict with the other limited partners' interest in this
action that the Plaintiffs cannot be expected to manage this
case objectively on behalf of all limited partners.

-6-
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ARGUMENT
I. A LIMITED PARTNER HAS NO COMMON LAW RIGHT TO BRING A
DERIVATIVE ACTION ON BEHALF OF THE PARTNERSHIP.
Section 68-3-1, U.C. 1986-87 states that the common
law of England shall be the rule of decision in all courts of
Utah to the extent that it is not repugnant to, or in
conflict with, statutory laws of the United States and Utah,
and so far as they are consistent with and adapted to the
natural and physical conditions of this state and the
necessities of the people.

The legislature at Section 68-3-2

established the standard for construction of the laws of the
state.

Statutory provisions and related proceedings under

them are to be liberally construed with a view to effect the
objects of the statutes and to promote justice. When there
is conflict between equity and common law, the rules of
equity shall prevail.

(See Cahoon v. Pelton, 342 P.2d 94,

97-98 (Utah 1959)).
A limited partnership is a creature of statute.
Wall Investment Co. v. Garden Gate Distributing, 593 P.2d
542, 544 (Utah 1979); Jaffe v. Harris, 312 N.W. 2d 381,
386-87 (Mich. App. 1981); Hoefer v. Hall, 411 P.2d 230 (N.M.
1966).

As a creature of statute, the rights and remedies are

subject to the scope of authority conferred by the subject
statute.
1935).

Hadlock v. Callister, 39 P.2d 1082, 1085 (Utah

At the heart of the Plaintiffs' appeal is Section

48-2-26 of the limited partnership statute adopted in 1921.
There, the legislature expressly prohibited a limited partner
-7-
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from being a "party to preceedings by or against a
partnership, except where the object is to enforce a limited
partner's right against or liability to the partnership".
The Plaintiffs have looked to other state court
decisions which have construed this same statutory language.
Certain state and federal courts have held that the language
at issue did not specifically preclude a common law right by
limited partners to derivatively sue third parties on behalf
of the partnership when the general partner was unable or
unwilling to protect the partnership's interest, i.e.,
Bedolla v. Frazier, 52 Cal. App. 3d 118, 125 Cal. Rptr. 59
(1975); Engl v. Bergy 511 F. Supp. 1146 (E.D. Pa. 1981);
Jaffe, supra; Klebanow v. N.Y. Produce Exchange, 344 F.2d 294
(2d Cir. 1965); Mayer v. Oil Field Systems Corp., 721 F.2d 59
(2d Cir. 1983); McCully v. Radack, 27 Md. App. 350, 340 A.2d
374 (1975); Moore v. 1600 Downing St.y Ltd., 668 P.2d 16
(Colo. App. 1983); Partnership Equities, Inc. v. Marten, 443
N.E. 2d 134 (Mass. 1982); Phillips v. KULA 200, Wick Realty,
Inc., 2 Haw. App. 206, 629 P.2d 119 (1981); R.S. Ellsworth v.
AMFAC Financial Corp., 652 P.2d 1114 (Haw. 1982); Riviera
Congress Assocs. v. Yassky, 18 N.Y. 2d 540, 277 N.Y.S. 2d
386, 223 N.E. 2d 876 (1966); Smith v. Bader, 458 F. Supp 1184
(S.D.N.Y. 1978); Strain v. Seven Hills Assoc, 75 A.D. 2d
360, 429 N.Y.S. 2d 424 (1980); Yale II Mining Assoc, v.
Gilliam, 586 F. Supp 893 (D.C. Va. 1984).
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The Plaintiffs have relied upon these foregoing
decisions while down-playing certain other state courts that
have strictly construed the same language as prohibiting
derivative actions by limited partners, i.e., Amsler v.
American Home Assurance Co., 348 So.2d 68 (Fla. App. 1977);
American Discount Corp. v. Saratoga West, Inc., 13 Wash. App.
890, 537 P.2d 1056 (1975); Fox v. Sackman, 22 Wash. App. 707,
591 P.2d 855 (1979); Lieberman v. Atlantic Mutual Ins. Co.,
385 P.2d 53, 62 Wash. 2d 922 (1963); Wroblewski v. Brucher,
550 F. Supp. 742 (D.C. Okla. 1982).
The Plaintiffs have attributed the different
results among the state and federal court holdings to the
depth of their respective reviews of the derivative suit
issues.

The Plaintiffs suggest that where courts have

thoroughly reviewed the issue they have held that a
derivative right exists and thereby implying that courts who
have held to the contrary have been more shallow.

A more

realistic explanation lies within court attitudes toward
judicial construction of statutes.
In 1921, the Utah legislature enacted the 1916
version of the Uniform Limited Partnership Act (hereinafter
referred to as WULPAH) at Sections 48-2-1 et seq.

(See

Appendix "A"). In 1976, the National Conference of
Commissioners on Uniform State Laws adopted a Revised Uniform
Limited Partnership act (hereinafter referred to as "RULPA")
which superceded the original ULPA.

(See Appendix "B"). In

its prefatory note to the RULPA the National Conference
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stated that the 1976 Act was intended to modernize the prior
uniform law by making some important substantive changes to
the 1916 Act*

The National Conference commented that Article

10 of the RULPA represented a significant innovation in that
it specifically authorized derivative actions to be brought
by limited partners.

This authority was stated in Section

1001.
A limited partner may bring an action in the
right of a limited partnership to recover a
judgment in its favor if general partners with
authority to do so have refused to bring the
action or if an effort to cause those general
partners to bring the action is not likely to
succeed.
The National Conference noted that the 1916 ULPA
failed to address the entire concept of derivative suits by
limited partners.

Uniform Laws Annotated, Uniform Limited

Partnership Act, St. Paul, Minn.: West Publishing Co., 1987
Cumulative Annual Pocket Part, p. 207. The RULPA has now
been adopted by approximately 34 states, but Utah has not
been one of them.
The National Conference of Commissioners on Uniform
State Laws readily recognized that the ULPA did not authorize
derivative actions by limited partners and that absent such
language as contained in Section 1001 RULA there would
continue to be different judicial views among the states.
After all, a stated goal of the National Conference of
Commissioners on Uniform State Laws was to make certain laws
uniform among the several states.

(See Section 28 ULPA).

However, until the Utah legislature enacts the RULPA, this
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Court is required to apply the literal terms of the ULPA at
Section 48-2-26.

This section does not on its face authorize

derivative actions. A liberal construction of the statute as
directed by Section 68-3-2 does not mean that a court is
obligated to guess the legislature's intent.

The legislative

mind is presumed to have stated its intent when it focused on
a particular issue.
(Utah 1985).

Madsen v. Brown, 701 P.2d 1086, 1089-90

Section 48-2-26 focuses on the issue of when a

limited partner is a proper party to an action.
Those courts that have recognized derivative rights
in limited partners have primarily based their holdings upon
the language of Section 26 of the ULPA which they said did
not expressly prohibit derivative suits, (See Klebanow v.
N.Y. Produce Exchange, 344 F.2d at page 297; R.S. Ellsworth
v. AMFAC Financial Corp., 652 P.2d at p. 1117; Smith v.
Bader, 458 F. Supp. at p. 1186), and upon analogies to the
rights of corporate shareholders and beneficiaries of cestui
que trusts to derivatively sue.

(See Riviera Congress Assoc,

v. Yassky, 223 N.E. 2d at p. 879; Strain v. Seven Hills
Assoc., 429 N.Y.S. 2d at p. 430). In these cases, the courts
opined that equity required the court to permit derivative
claims so as to avoid what were perceived as inequitable
results.

The danger of these precedents is that they open

wide the scope of judicial construction and narrow the
importance of the statutory language, both which violate the
Utah legislative directive at Section 68-3-2.
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Notwithstanding the perceived need for equity in
those cases identified immediately above, at least the courts
in Florida, Washington, and Oklahoma heretofore have rejected
the equity arguments of Klebanow related cases.

These latter

courts have strictly construed Section 26 ULPA to mean that
only a general partner was a proper party to a proceeding on
behalf of or against a limited partnership, unless the
purpose of a limited partner's suit is to enforce a limited
partner's right against the partnership.

(See Amsler v.

American Home Assurance Co., 348 So.2d at p. 71; American
Discount Corp. v. Saratoga West, Inc., 537 P.2d at p. 1060;
Wroblewski v. Brucher, 550 F. Supp. at p. 746).
The case before this Court appears to be a case of
first impression in Utah.

This Court has the choice of

applying equity in conjunction with Section 26 as was done in
the Klebanow related cases, or applying Section 48-2-26 in
its stated form without resorting to equity as was done in
the Lieberman related cases.
Traditionally, this court has refused to
second-guess the legislature.

Where the legislature has

clearly spoken as to procedures not of common law origin, the
Utah Supreme Court has previously concluded that it was not
at liberty to consider the wisdom of the procedures enacted.
Madsen v. Brown, 701 P.2d at pp. 1089-90. Decades earlier,
the Utah court held that there can be no implied power to do
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any act which is contrary to the statutes or the public
policy forming the basic powers of such statute.

Hadlock v.

Callister, 39 P.2d at p. 1085.
It is a legal maxim that equity follows the law.
Courts of equity are as much bound by plain and positive
provisions of statute as are courts of law and where rights
are clearly established and defined by statute, equity has no
power to change or upset such rights.

Stokes v. Stokes, 694

P.2d 1204 (Ariz. App. 1984).
The Utah Limited Partnership Act stated in plain
terms that limited partners were not to be parties to
proceedings by or against the partnership, except if they
were also the general partner, or if they were enforcing
their limited partner rights.

Even those state jurisdictions

where courts have construed identicial provisions as allowing
limited partner derivative suits, some courts have
acknowledged that the subject language could be literally
interpreted to bar any derivative action by a limited partner
because technically the limited partner would be a party
bringing an action to enforce the rights of the partnership.
R. S. Ellsworth v. AMFAC Financial Corp., 652 P.2d at p.
1117.

Likewise, the 1976 National Conference of

Commissioners on Uniform State Laws which adopted the RULPA
also acknowledged that the 1916 ULPA failed to address the
concept of derivative suits by limited partners.
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Notwithstanding the fact that certain other state
jurisdictions have applied equity in conjunction with the
subject provision to create a derivative right in a limited
partner in certain egregious situations, this state's courts
have traditionally refused to go so far, especially when the
legislature has had adequate opportunity to incorporate the
Klebanow reasoning into law.

It is significant and

materially relevant that the Utah legislature has not enacted
any portion of the RULPA even though it has been available
for ten years and even though it enacted ULPA within five
years of the original adoption of the ULPA by the National
Conference.

II.

EVEN IF A DERIVATIVE RIGHT EXISTS, THE PLAINTIFFS HAVE
NO STANDING TO BRING THIS ACTION.
Assuming arguendo that Section 48-2-26 is construed

to permit derivative suits by limited partners, the
Plaintiffs failed to properly allege facts that meet the
threshhold standing requirements stated by other state courts
pursuant to the ULPA Section 26 or by Rule 23.1 Utah Rules of
Civil Procedure.

It is a prerequisite to a derivative suit

by a party that he demonstrate his standing to sue.

Stadin

v. Union Electric Co., 309 F.2d 912 (8th Cir. 1962), cert,
denied, 373 U.S. 915 (1963).
To establish standing, the Plaintiffs must
demonstrate that the decision of Jeremy Service Corporation
not to sue the lenders or seek bankruptcy protection should
-14-
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not be respected by a court.

"Standing" in the context of

derivative actions is not to be confused with its more
traditional meaning which defines when an individual can
challenge governmental action.

In a derivative suit context,

"standing" defines when limited partners can sue despite the
opposition of the general partner.

See Fischel, "The Demand

and Standing Requirements in Stockholder Derivative Suits",
44 U. Chi. L. Rev. 168, n. 5.
A.

Plaintiffs Do Not Have Standing Pursuant to the
Allegations in Their Complaint.

The court that first acknowledged derivative rights
in limited partners, Klebanow, supra, expected that
subsequent plaintiffs would be required to state strong
allegations and provide proof of the general partner's
disqualifying characteristics or wrongful refusal to perform
an act necessary to the partnership before allowing a limited
partner to sue on behalf of the partnership.

The Klebanow

court noted that a mere difference of opinion between the
limited partners and the general partner over how the
partnership should be managed would be no where near enough
to confer derivative rights upon a limited partner.
Klebanow, 344 F.2d at p. 299.
A decade later, the Maryland Appeals Court followed
the Klebanow rationale by dismissing an action and required
the trial court to hold an evidentiary hearing to determine
whether there were strong allegations and proof of collusion
between the general partner and a third party which was
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detrimental to the partnership, or whether the interest of
the general partner in protecting his own financial affairs
was so in conflict with the interest of the limited
partnership as to render the general partner disqualified.
WcCully v, Radack, 340 A.2d at p. 380. This attitude was
further reinforced by R.S. Ellsworth v. AMFAC Financial
Corp., 652 P.2d at p. 1118 where the court required the
plaintiff to prove compelling reasons for a limited partner
to be permitted to circumvent the general partner's authority
to manage the limited partnership, such as proving that the
general partner wrongfully refused to act when he had a duty
to do so, or a conflict of interest or a breach of fiduciary
duties.
In nearly every case where a court has found that a
limited partner had authority to bring derivative claims,
that same court required egregious circumstances or other
compelling reasons to be alleged or required that the general
partner acted outside the scope of the partnership agreement
in a manner that threatened the partnership's existence and
constituted harmful self-dealing.
Each court upholding derivative rights also
acknowledged that the general partner had a presumptive
statutory right to manage the partnership.

This presumption

could only be overcome by a strong showing that the general
partner had substantially and materially breached his
fiduciary duty to the partnership.

State courts have

uniformly agreed that the purpose of the ULPA's restrictions
-16-

i

upon limited partners to be parties to litigation by or
against the partnership was to restrain limited partners fr
interfering with the right of the general partners to use
their best business judgment to carry on partnership
business,

Riviera Congress Associates v. Yassky, 223 N.E.

at p. 879; Strain v. Seven Hills Assoc, 429 N.Y.S. 2d at p
426, and to insulate limited partners from third party
dealings with the partnership, Smith v. Bader, 458 F. Supp.
at p. 1186; Hoefer, supra.
The partnership agreement between the general
partner and the limited partners constitutes the basis for
determining whether the general partner has breached his
fiduciary duty to the partnership.

Members of the

partnership may include in the partnership articles
practically any agreement they wish.

If self-dealing was

actually contemplated and specifically authorized then no
breach occurred.

Bassan v. Investment Exchange Corp., 83

Wash. 2d 922, 524 P.2d 233, 236 (1974); Riviera Congress,
supra.

The rights and liabilities of the partners among

themselves are subject to such agreements as they make and
the agreement is completely controlling between them.
G & S Investments v. Belman, 700 P.2d 1358, 1367-68 (Ariz.
App. 1984); Park City Corp. v. Byrd, 534 S.W. 2d 668, 672
(Tex. 1976).

It is only when the general partner acts in

contravention of the partnership agreement that he breaches
fiduciary duty.

Gundelach v. Gollehon, 598 P.2d 521, 523

(Colo. 1979).
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In the case at bar, the Jeremy Service Corporation
general partner was specifically directed by the January 1985
amendment to the limited partnership agreement to give
certain deferences to the performance of obligations owed by
the partnership to the lender Defendants.
executed that partnership amendment.

The Plaintiffs

For Jeremy Service

Corporation to subsequently ignore that amendment would
itself constitute a breach of fiduciary duty to the
partnership and its limited partnerships.

Therefore, the

Plaintiff's Complaint fails to allege facts which constitute
a breach of fiduciary duty and which constitute the kinds of
egregious acts that would justify a limited partner to
circumvent the right of Jeremy Service Corporation to manage
the partnership in accordance with the partnership agreement
as amended and in accordance with its best business judgment.
B.

Plaintiffs Do Not Have Standing Pursuant to
Rule 23.1. — " "

Rule 23.1 of the Utah Rules of Civil Procedure
requires that the Plaintiffs must allege with particularity
the efforts that they made to obtain the action they desired
from the general partner of The Jeremy, Ltd. or the reasons
for not making an effort.

Further, they must allege

facts which assert claims on behalf of the class of limited
partners and which justify circumventing the right of the
general partner to manage the partnership.
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The original purpose for the demand on directors
requirement in the corporate context was to prevent courts
from interfering with the internal affairs of private
corporations until all intra-corporate remedies had been
exhausted and to further the basic principal of corporate
organization that the management of the corporation be
entrusted to its board of directors.

Meyer v. Keeler, 414 F.

Supp. 935, 937-38 (W.D. Okla. 1976).

As a practical matter,

shareholders usually have little knowledge of facts, whereas
the directors and officers are in a better factual position
to evaluate whether a claim is justified.

The directors

generally have greater financial ability to prosecute the
action.

Finally, the directors and officers have a fiduciary

duty to the corporation and all its shareholders to act in
their interest, whereas a derivative shareholder has no such
obligation.

Brooks v. Am. Export Industries, Inc., 68 F.R.D.

506, 510 (S.D.N.Y. 1975); Tasner v. Billera, 379 F. Supp.
815, 826 (N.D. 111. 1974).

The same limiting criteria can be

said for the Plaintiffs who had not been in a management
capacity for over a year before they brought the derivative
suit.
Whether the general partner of a limited
partnership should act as requested by the limited partner,
is a business judgment right that normally resides in the
general partner as a result of the partnership agreement and
pursuant to Section 48-2-9 U.C. 1986-87.

In the corporate
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context, a federal court of appeals held in Landy v. FDIC,
486 F.2d 139 (3d Cir. 1973), cert, denied, 416 U.S. 960, 94
S. Ct. 1979 (1974) that:
w

As a general principle, the responsibility
for determining whether or not a corporation
shall enforce in the court a cause of
action....is, like other business questions,
ordinarily a matter of internal managment left
to the discretion of directors...Otherwise a
litigious stockholder could easily intrude
upon authority of those who are vested with
responsibility for the operations of the
corporation's business. Whether to forego an
action or to bring suit...is a matter of
business judgment. Such decision may involve
not merely a consideration of legal principles
but a balancing of business interests and
relationships." at p. 146.
Directors are not obligated to pursue every cause
of action.

They may justifiably waive a legal right that is

vested in the corporation upon the belief that the
corporation's best interests will be served by not
litigating.

Corbus v. Alaska Treadwell Gold Mining Co., 187

U.S. 455, 463 (1903).

If this were not so, an uninformed

shareholder could usurp corporate authority which was
delegated to the directors after the directors had determined
that litigation would be contrary to the best interests of
the corporation.

Bernstein v. Mediobanca Banca di Credito

Finanziario-Societa Per Azioni, 69 F.R.D. 592, 595 (S.D.N.Y.
1974).
A shareholder may have standing to sue derivatively
if he can show that the directors were impaired in their
business judgment due to control by an alleged wrong-doer.
Shulman v. Ritzenberg, 47 F.R.D. 202 (D.D.C. 1969).
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However,

courts are required to ensure that the directors were
genuinely unable to exercise independent judgment before
allowing shareholders to pursue the claim through derivative
suit.

Issner v. Aldrich, 254 F. Supp. 696 (D. Del. 1966).
In the case at bar, the Plaintiffs have alleged

that Jeremy Service Corporation was unable to exercise
independent judgment with respect to the Plaintiffs' request
that The Jeremy, Ltd. sue the lender Defendants because it
was the alter ego of the lender Defendants.

The Plaintiffs'

claim that the Jeremy Service Corporation stock was owned
entirely by the lender Defendants or their nominees and that
the directors of the Jeremy Service Corporation were officers
or employees of the lenders.

The Plaintiffs have, in effect,

complained that the mere existence of the relationship
between the Jeremy Service Corporation and its directors with
the lenders is adequate to provide them standing to sue
derivatively.

This is not enough.

The Jeremy Service Corporation, as the general
partner of The Jeremy, Ltd., holds a fiduciary duty to the
partnership and its limited partners.

Elk River Assoc, v.

Huskin, 691 P.2d 1148, 1152 (Colo. App. 1984).

Likewise,

directors of a corporation owe a similar fiduciary duty to
the corporation and its shareholders.

Regardless of the

Jeremy Service Corporation's and the directors' relationships
with the lenders, they have a statutory duty (Section
48-1-18, U.C. 1986-87) and an obligation imposed by the
partnership agreement to act for the best interest of the
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partnership.

It can be no more presumed that Jeremy Service

Corporation and its directors acted contrary to the best
interest of the partnership and its limited partners than it
can be presumed that Gerald H. Bagley acted contrary to
limited partnership interests when he was the general partner
because he had relationships with numerous other business
entities that competed with The Jeremy, Ltd, for capital.
Therefore, it is not enough for the Plaintiffs to simply
allege the relationship, but rather the Plaintiffs must also
allege supporting facts that the Jeremy Service Corporation
and its directors actually did certain acts which were on
their face contrary to their fiduciary duty.
In determining whether a court should defer to a
board's decision not to initiate a suit against interested
shareholders, it is necessary to determine whether the
directors' decision not to sue was consistent with their
fiduciary duty.

The business judgment rule protects

directors from liability for honest mistakes of judgment, if
any were made.

Ordinarily there is no presumption that

officers will commit a breach of trust.

If it is alleged

that officers or directors will or did breach their trust
then such allegations must show that they manifestly did so
in violation of their duty, and manifestly did so as the
result of fraud, rather than by erroneous judgment.

Evans v.

Diamond Alkali Co., 315 Pa. 335, 172 A. 678, 679 (1934).
Further, the allegations must also show that Jeremy Service
Corporation's board was incapable of exercising sound
-22-
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business judgment.
826.

Tasner v. Billera, 379 F. Supp. at p.

Here relationship to the lenders does not necessarily

render the board members incapable of exercising sound
business judgment.
The Plaintiffs have alleged that Jeremy Service
Corporation could not possibly sue the lenders for the causes
of action claimed by the Plaintiffs because Jeremy Service
Corporation would be suing itself.

In Meyer v. Keeler, 414

F. Supp. at p. 938, the court said that the Plaintiffs'
allegations that the Defendants would be suing themselves
without supporting facts was conclusory and inadequate to
sustain a derivative claim.
If a corporate general partner was determined by
its position as general partner to be automatically in
conflict with the partnership's limited partners because the
general partner owed some duty to its shareholders too, then
no corporation could serve as a general partner.

Current

business practices in fact show that it is very common for
corporations to serve as general partners of limited
partnerships.

Further, if the Plaintiff limited partner

wanted to disqualify a corporate general partner from
continuing to serve as the general partner, the limited
partner could simply allege that the general partner's board
of directors owed a duty to its shareholders which may
conflict with the partnership's interests.

In this manner

the limited partner Plaintiff could circumvent the limited
partnership law and the partnership agreement provisions
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concerning replacing the general partner.

This result was

not intended by Rule 23.1, the ULPA, RULPAf or by those
courts that found derivative rights in limited partners.
The Plaintiffs also alleged that Jeremy Service
Corporation had subordinated its rights of partnership to the
lenders, apparently by selling its stock to the lenders or
their nominees.

In addition, the Plaintiffs complained that

Jeremy Service Corporation had placed the interests of the
lenders ahead of the partnership.

However, the allegations

do not assert that the decision by the Jeremy Service
Corporation not to sue the lenders was inconsistent with
their fiduciary duty or that the decision was itself a breach
of trust to the partnership which was manifestly in violation
of their duty to the partnership and manifestly the result of
fraud or the actual result of a conflict-of-interest as
required to be shown in Evans, supra.
Plaintiffs also alleged that the lenders promised
to do certain enumerated acts for the benefit of the
partnership if the Plaintiffs and the limited partners
approved the creation of Jeremy Service Corporation and its
management of the partnership.

In addition, the Plaintiffs

have complained that the lenders failed to perform the
enumerated acts for the benefit of the partnership.

The

Plaintiffs then complain that Jeremy Service Corporation
failed to sue the lenders on behalf of the partnership to
enforce those claims. Whether the partnership should sue the
lenders was a business decision.

Jeremy Service Corporation
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was obliged to weigh the benefits and detriments to the
partnership within the scope of its fiduciary duty.

The

directors and officers of Jeremy Service Corporation were in
a superior position to the Plaintiffs to make that decision
because (1) they were better informed of the facts concerning
the partnership's relationship with the lenders, (2) Jeremy
Service Corporation was in a better position to use its
resources to effective advantage, and (3) they had a
fiduciary duty to all limited partners whereas the Plaintiffs
did not.

(See Tasner v. Billera, 379 F. Supp. at p. 826).

Nonetheless, the Plaintiffs brought the instant action
without the benefit of all pertinent facts and without an
obligation to act for the benefit of all limited partners.
Any benefits to other limited partners would be incidental to
the Plaintiffs' claims against Jeremy Service Corporation.
Due to the entanglements of the Plaintiffs in other
litigation with Jeremy Service Corporation and the lender
Defendants, as well as those other disqualifying attributes
discussed infra, the Plaintiffs do not have standing to bring
these claims pursuant to Rule 23.1.
These Plaintiffs cannot rely upon their factually
unsupported allegation that Jeremy Service Corporation has
placed the interests of the lenders ahead of the partnership.
Jeremy Service Corporation came into existence for the
purpose of being the general partner of The Jeremy, Ltd.
duty as general partner was agreed to by the Plaintiffs.
Jeremy Service Corporation was obliged to perform in
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Its

accordance with the partnership agreement as amended.

The

January 1985 amendments to the partnership agreement required
the general partner to make the repayment of the obligations
owed to the lenders a high priority, and further required the
general partner to subordinate limited partner interest to
the loan repayment obligation.

Jeremy Service Corporation

was obligated to do exactly as instructed by the partnership
documents.

If Jeremy Service Corporation had done otherwise

it would have been subject to double jeopardy in that it
would have breached its fiduciary obligation to the
partnership and most assuredly would have breached the
partnership's obligation to the lenders which could have
triggered an adverse reaction from the lenders that could
have further jeopardized the partnership's assets.

Thus, the

only prudent business act available to Jeremy Service
Corporation under the existing circumstances was to do as it
did - evaluate the partnership's alternatives and act in the
most prudent manner to protect the partnership assets.

In

the present case, it decided to negotiate forebearance from
foreclosure by the lenders on the partnership assets and to
negotiate adequate means for keeping the Jeremy Ranch
operational.
Conclusory allegations of shortcomings by Jeremy
Service Corporation without strong proof of supportive facts
bar the Plaintiffs' action pursuant to Rule 23.1.
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C.

The Bagley Plaintiffs are not Qualified to
Represent the Limited Partners in this Action.

Rule 23.1 and partnership law require more of a
limited partner derivative suitor than merely being a limited
partner.

In determining whether a derivative plaintiff can

adequately represent shareholders in a derivative suit, a
court is required to consider such factors as (1) whether the
plaintiff has outside entanglements which may conflict with
the interests of other members of the class in the management
of the suit (Davis v. Corned, Inc., 619 F.2d 588, 593 (6th
Cir. 1980); (2) whether there is a conflict of interest
between the plaintiff and the class members, G.A.
Enterprises, Inc v. Leisure Living Communities, Inc., 517
F.2d 24, 26 (1st Cir. 1975); (3) whether members of the class
have economic antagonisms with the class reresentatives,
Moore v. 1600 Downing St., Ltd., 668 P.2d at p. 20; (4)
whether the plaintiff has received support from other members
of the class, Rothenberg v. Security Management Co., Inc.,
667 F.2d 958, 961 (11th Cir. 1982); (5) the nature of the
remedy sought by the Plaintiff, Davis v. Corned, Inc., 619
F.2d at p. 593; (6) other litigation pending between the
plaintiffs and defendants, Davis, supra; and (7) the
plaintiffs' vindictiveness towards the defendants, Davis,
supra.

There may be other bases for disqualifying a

plaintiff who claims to represent a class, but those stated
above are adequate to disqualify the Plaintiffs at bar from
suing derivatively.
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1.

Outside Entanglements,

Gerald H. Bagley and Bagley Corporation are
involved in and were involved in a number of business
enterprises other than the Jeremy Ranch at the time of the
alleged breaches by Jeremy Service Corporation and at the
time of the subject Complaint.

A plaintiff is not

disqualified merely because he possesses interests beyond
those of the class, so long as the plaintiff shares a common
interest in the subject matter of the suit.

However, the

court may consider outside entanglements which may make it
likely that the interests of the other members of the class
will be disregarded in the manageent of the suit.

The Bagley

involvement in other business relationships which compete
with the partnership for capital resources and Gerald H.
Bagleyrs previous relationship as general partner to the
partnership constitute prohibited entanglements.
2.

Conflicts of Interest,

Gerald H. Bagley and Bagley Corporation have
claimed to own as much as 75% of the limited partnership
interests of The Jeremy, Ltd.

Other persons and entities

also claim limited partnership interests.

The fact that the

Plaintiffs are unsure of their exact partnership interest
suggests that there are claims by other limited partners
which may be internally adverse to the Plaintiffs.

This

situation creates an impermissible conflict of interest.
G.A. Enterprises, Inc., supra.
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3.

Economic Antagonism.

Similarly to the discussion immediately above, the
Plaintiffs have economic antagonism toward other class
members which disqualify them as being representative of the
class.
4.

Class Support.

The Plaintiffs have not claimed or asserted that
other members of the class support them in their suit and
such is not a fact.

Without class support, these Plaintiffs

cannot be class representatives.
5.

The Nature of the Remedy.

The Plaintiffs are seeking remedies which primarily
benefit them and only incidentally and unevenly benefit the
other members of the class.

Due to the competing claims by

certain limited partners vis-a-vis the Plaintiffs, the remedy
sought will accrue to a greater degree to the Plaintiffs.
6.

Other Pending Litigation.

The Plaintiffs are in other litigation with the
Jeremy Service Corporation and certain other Defendants which
are pending in trial courts.

In such instances these

Plaintiffs are defendants and third-party defendants.

Such

entanglements potentially provide different motives by the
Plaintiffs for the litigation at bar than other members of
the class.
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7.

Plaintiffs' Vindictiveness.

The nature of the Plaintiffs' allegations in their
Complaint concerning the removal of Gerald H. Bagley from the
Jeremy Service Corporation's board of directors, the duress,
the fraud, and related claims combined with the fact that
Jeremy Service Corporation replaced Gerald H. Bagley as
general partner and the additional fact that Jeremy Service
Corporation, on behalf of The Jeremy, Ltd., has sued these
Plaintiffs in numerous other suits, pose the strong
possibility that the Plaintiffs possess animosity toward the
Jeremy Service Corporation.

Such actual or potential

animosity is likely to color the manner in which these
Plaintiffs manage this litigation without regard for the
interests of the other class members.

Other class members'

interests are confined only to matters pertaining to the
Jeremy Service Corporation's management of the partnership.
In light of the above-described actual or potential
infirmities, it would be inappropriate for these Plaintiffs
to represent the class of limited partners or the
partnership.

CONCLUSION
The remedies available to limited partners are
delineated in the Utah Limited Partnership Act.

Section

68-3-2, U.C. 1986-87 directs that the subject matter of state
statutes be given its logical effect.

Where the law provides
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remedies, it is inappropriate for a court to apply equitable
remedies.

Equity is only appropriate to correct unintended

defects in the law concerning remedies.
Even if this Court construed Section 48-2-26 as
permitting derivative suits, the Plaintiffs would remain
barred from bringing this action.

The Plaintiffs failed to

meet their extensive pleading burden when they simply alleged
conclusory statements without allegating specific facts,
along with proof, that Jeremy Service Corporation acted
contrary to what a fiduciary was obligated to do in response
to the Plaintiffs' requests.

Finally, the Plaintiffs' own

entanglements with the Defendants in other litigation and
disputes and their entanglements with competing Bagleycontrolled business enterprises, disqualify these Plaintiffs
from fairly and adequately representing all limited partners
as a class in this action.
These Plaintiffs are barred from bring this action
either by statute or by their lack of the standing.
Therefore, the decision of the district court should be
affirmed.
RESPECTFULLY submitted this 25th day of March,
1987.
R. DEKINIS

DENNr^ICKES
Attorney for Defendants/
ResDGmdents The Jeremy, Ltd.
ancr Jeremy Service Corporation
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Virginia
Washington
West Virginia
Wisconsin

1918, c. 216
1945. c. 92
1953, C. 140
1919. c. 449
1971, c. 86

Effective Date

3-14-1918»
3-15-1945*
90 days after
3-13-1953
6-28-1919*
7-1-1971

§2

Statutory Citation

Code 1950, IS 50-44 to 50-73.
RCWA 25.08.010 to 25.08.300.
Code, 4 7 - 9 - 1 to 4 7 - 9 - 3 0 .
W.S.A. 179.01 to 179.30.
W.S. 1977, I S 17-14-101 to 1 7 - 1 4 - 1 3 1 .

' Oate of approval.
t Superseded by enactment of Revised Uniform Limited Partnership Act (1976).

§ 1.
Limited Partnership Defined
A limited partnership is a partnership formed by two or more
persons under the provisions of Section 2, having as members one or
more general partners and one or more limited partners. The limited
partners as such shall not be bound by the obligations of the partnership.
§ 2.

Formation

(1) Two or more persons desiring to form a limited partnership
shall
(a) Sign and swear to a certificate, which shall state
I. The name of the partnership,
II. The character of the business, •
III. The location of the principal place of business,
IV. The name and place of residence of each member; general and limited partners being respectively
designated,
V. The term for which the partnership is to exist,
VI. The amount of cash and a description of and
the agreed value of the other property contributed by
each limited partner,
VII. The additional contributions, if any, agreed to
be made by each limited partner and the times at which
or events on the happening of which they shall be made,
*VlII. The time, if agreed upon, when the contribution of each limited partner is to be returned,
IX. The share of the profits or the other compensation by way of income which each limited partner shall
receive by reason of his contribution,
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X. The right, if given, of a limited partner to substitute an assignee as contributor in his place, and the
terms and conditions of the substitution,
XL The right, if given, of the partners to admit additional limited partners,
XII. The right, if given, of one or more of the limited partners to priority over other limited partners, as to
contributions or as to compensation by way of income,
and the nature of such priority,
XIII. The right, if given, of the remaining general
partner or partners to continue the business on the
death, retirement or insanity of a general partner, and
XIV. The right, if given, of a limited partner to demand and receive property other than cash in return
for his contribution..
(b) File for record the certificate in the office of [here
designate the proper office].

(2) A limited partnership is formed if there has been substantial
compliance in good faith with the requirements of paragraph (1).
§ 3.
Business Which May be Carried on
A limited partnership may carry on any business which a partnership without limited partners may carry on, except [here designate the business to be prohibited].
§ 4.
Character of Limited Partner's Contribution
The contributions of a limited partner may be cash or other
property, but not services.
§ 5.

A Name not to Contain Surname of Limited Partner; Exceptions
(1) The surname of a limited partner shall not appear in the
partnership name, unless
(a) It is also the surname of a general partner, or
(b) Prior to the time when the limited partner became
such the business had been carried on under a name in
which his surname appeared.
(2) A limited partner whose name appears in a partnership
name contrary to the provisions of paragraph (1) is liable as a general partner to partnership creditors who extend credit to the partnership without actual knowledge that he is not a general partner.
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§ 6.
Liability for False Statements in Certificate
If the certificate contains a false statement, one who suffers loss
by reliance on such statement may hold liable any party to the certificate who knew the statement to be false.
(a) At the time he signed the certificate, or
(b) Subsequently, but within a sufficient time before the statement was relied upon to enable him to cancel or amend the certificate, or to file a petition for its cancellation or amendment as provided in Section 25(3).
§ 7.
Limited Partner not Liable to Creditors
A limited partner shall not become liable as a general partner
unless, in addition to the exercise of his rights and powers as a limited
partner, he takes part in the control of the business.
§ 8.
Admission of Additional Limited Partners
After the formation of a limited partnership, additional limited
partners may be admitted upon filing an amendment to the original
certificate in accordance with the requirements of Section 25.
§ 9.
Rights, Powers and Liabilities of a General Partner
(1) A general partner shall have all the rights and powers and
be subject to all the restrictions and liabilities of a partner in a partnership without limited partners, except that without the written
consent or ratification of the specific act by all the limited partners, a
general partner or all of the general partners have no authority to
(a) Do any act in contravention of the certificate,
(b) Do any act which would make it impossible to carry on the ordinary business of the partnership,.
(c) Confess a judgment against the partnership,
(d) Possess partnership property, or assign their rights
in specific partnership property, for other than a partnership purpose,
(e) Admit a person as a general partner,
(f) Admit a person as a limited partner, unless the
right so to do is given in the certificate,
(g) (Continue the business with partnership property on
the death, retirement or insanity of a general partner, unless
the right so to do is given in the certificate.

25

§ 10

LIMITED PARTNERSHIP ACT (1916)

§ 10.
Eights of a Limited Partner
(1) A limited partner shall have the same rights as a general
partner to
(a) Have the partnership books kept at the principal
place of business of the partnership, and at all times to inspect and copy any of them.
(b) Have on demand true and full information of all
things affecting the partnership, and a formal account of
partnership affairs whenever circumstances render it just
and reasonable, and
(c) Have dissolution and winding up by decree of court.
(2) A limited partner shall have the right to receive a share of
the profits or other compensation by way of income, and to the return of his contribution as provided in Sections 15 and 16.
§ 11*

Status of Person Erroneously Believing Himself a Limited
Partner
A person who has contributed to the capital of a business conducted by a person or partnership erroneously believing that he has
become a limited partner in a limited partnership, is not, by reason of
his exercise of the rights of a limited partner, a general partner with
the person or in the partnership carrying on the business, or bound
by the obligations of such person or partnership; provided that on
ascertaining the mistake he promptly renounces his interest in the
profits of the business, or other compensation by way of income.
§ 12.
One Person Both General and Limited Partner
(1) A person may be a general partner and a limited partner in
the same partnership at the same time.
(2) A person who is a general, and also at the same time a limited partner, shall have all the rights and powers and be subject to all
the restrictions of a general partner; except that, in respect to his
contribution, he shall have the rights against the other members
which he would have had if he were not also a general partner.
§ 13.

Loans and Other Business Transactions with Limited Partner
(1) A limited partner also may loan money to and transact other business with the par^pership, and, unless he is also a general partner, receive on account of resulting claims against the partnership,
with general creditors, a pro rata share of the assets. No limited
partner shall in respect to any such claim
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(a) Receive or hold as collateral security any partnership property, or
(b) Receive from a general partner or the partnership
any payment, conveyance, or release from liability, if at the
time the assets of the partnership are not sufficient to discharge partnership liabilities to persons not claiming as general or limited partners,
(2) The receiving of collateral security, or a payment, conveyance, or release in violation of the provisions of paragraph (1) is a
fraud on the creditors of the partnership.
§ 14.
Relation of Limited Partners inter se
Where there are several limited partners the members may agree
that one or more of the limited partners shall have a priority over
other limited partners as to the return of their contributions, as to
their compensation by way of income, or as to any other matter. If
such an agreement is made it shall be stated in the certificate, and in
the absence of such a statement all the limited partners shall stand
upon equal footing.
§ 15.
Compensation of Limited Partner
A limited partner may receive from the partnership the share of
the profits or the compensation by way of income stipulated for in
the certificate; provided, that after such payment is made, whether
from the property of the partnership or that of a general partner, the
partnership assets are in excess of all liabilities of the partnership except liabilities to limited partners on account of their contributions
and to general partners.
§ 16.

Withdrawal or Reduction of Limited Partner's Contribution
(1) A limited partner shall not receive from a general partner or
out of partnership property any part of his contribution until
(a) All liabilities of the partnership, except liabilities to
general partners and to limited partners on account of their
contributions, have been paid or there remains property of
•the partnership sufficient to pay them,
(b) The consent of all members is had, unless the return of the contribution may be rightfully demanded under
the provisions of paragraph (2), and
(c) The certificate is cancelled or so amended as to set
forth the withdrawal or reduction.
Hamilton-Cs. Corp. 2nd Ed. Supp — 2
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(2) Subject to the provisions of paragraph (1) a limited partner
may rightfully demand the return of his contribution
(a) On the dissolution of a partnership, or
(b) When the date specified in the certificate for its return has arrived, or
(c) After he has given six months' notice in writing to
all other members, if no time is specified in the certificate
either for the return of the contribution or for the dissolution of the partnership,
(3) In the absence of any statement in the certificate to the contrary or the consent of all members, a limited partner, irrespective of
the nature of his contribution, has only the right to demand and receive cash in return for his contribution.
(4) A limited partner may have the partnership dissolved and
its affairs wound up when
(a) He rightfully but unsuccessfully demands the return of his contribution, or
(b) The other liabilities of the partnership have not
been paid, or the partnership property is insufficient for
their payment as required by paragraph (la) and the limited partner would otherwise be entitled to the return of his
contribution.
§ 17.
Liability of Limited Partner to Partnership
(1) A limited partner is liable to the partnership
(a) For the difference between his contribution as actually made and that stated in the certificate as having been
made, and
(b) For any unpaid contribution which he agreed in
the certificate to make in the future at the time and on the
conditions stated in the certificate.
(2) A limited partner holds as trustee for the partnership
(a) Specific property stated in the certificate as contributed by him, but which was not contributed or which
has been wrongfully returned, and
(b) Money or other property wrongfully paid or conveyed to him on account of his contribution.
(3) The liabilities of a limited partner as set forth in this section
can be waived or compromised only by the consent of all members;
but a waiver or compromise shall not affect the right of a creditor of
a partnership who extend&d credit or whose claim arose after the filing and before a cancellation or amendment of the certificate, to enforce such liabilities.
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(4) When a contributor has rightfully received the return in
whole or in part of the capital of his contribution, he is nevertheless
liable to the partnership for any sum, not in excess of such return
with interest, necessary to discharge its liabilities to all creditors who
extended credit or whose claims arose before such return.
§ 18.
Nature of Limited Partner's Interest in Partnership
A limited partner's interest in the partnership is personal property.
§ 19.
Assignment of Limited Partner's Interest
(1) A limited partner's interest is assignable.
(2) A substituted limited partner is a person admitted to all the
rights of a limited partner who has died or has assigned his interest
in a partnership.
(3) An assignee, who does not become a substituted limited
partner, has no right to require any information or account of the
partnership transactions or to inspect the partnership books; he is
only entitled to receive the share of the profits or other compensation
by way of income, or the return of his contribution, to which his assignor would otherwise be entitled.
(4) An assignee shall have the right to become a substituted
limited partner if all the members (except the assignor) consent
thereto or if the assignor, being thereunto empowered by the certificate, gives the assignee that right.
(5) An assignee becomes a substituted limited partner when the
certificate is appropriately amended in accordance with Section 25.
(6) The substituted limited partner has all the rights and powers, and is subject to all the restrictions and liabilities of his assignor,
except those liabilities of which he was ignorant at the time he became a limited partner and which could not be ascertained from the
certificate.
(7) The substitution of the assignee as a limited partner does
not release the assignor from liability to the partnership under Sections 6 and 17.
§ 20.

Effect of Retirement, Death or Insanity of a General Part% ner
The retirement, death or insanity of a general partner dissolves
the partnership, unless the business is continued by the remaining
general partners
(a) Under a right so to do stated in the certificate, or
(b) With the consent of all members.
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§ 21.
Death of Limited Partner
(1) On the death of a limited partner his executor or administrator shall have all the rights of a limited partner for the purpose of
settling his estate, and such power as the deceased had to constitute
his assignee a substituted limited partner.
(2) The estate of a deceased limited partner shall be liable for
all his liabilities as a limited partner.
§ 22.
Rights of Creditors of Limited Partner
(1) On due application to a court of competent jurisdiction by
any judgment creditor of a limited partner, the court may charge the
interest of the indebted limited partner with payment of the unsatisfied amount of the judgment debt; and may appoint a receiver, and
make all other orders, directions, and inquiries which the circumstances of the case may require.
(2) The interest may be redeemed with the separate property of
any general partner, but may not be redeemed with partnership property.
(3) The remedies conferred by paragraph (1) shall not be
deemed exclusive of others which may exist.
(4) Nothing in this act shall be held to deprive a limited partner
of his statutory exemption.
§ 23.
Distribution of Assets
(1) In settling accounts after dissolution the liabilities of the
partnership shall be entitled to payment in the following order:
(a) Those to creditors, in the order of priority as provided by law, except those to limited partners on account of
their contributions, and to general partners,
(b) Those to limited partners in respect to their share
of the profits and other compensation by way of income on
their contributions,
(c) Those to limited partners in respect to the capital
of their contributions,
(d) Those to general partners other than for capital
and profits,
(e) Those to general partners in respect to prof its,
(f) Those to general partners in respect to capital.
(2) Subject to any statement in the certificate or to subsequent
agreement, limited partners share in the partnership assets in respect
to their claims for capital, and in respect to their claims for profits or
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for compensation by way of income on their contributions respectively, in proportion to the respective amounts of such claims.
§ 24.
When Certificate Shall be Cancelled or Amended
(1) The certificate shall be cancelled when the partnership is
dissolved or all limited partners cease to be such.
(2) A certificate shall be amended when
(a) There is a change in the name of the partnership
or in the amount or character of the contribution of any
limited partner,
(b) A person is substituted as a limited partner,
(c) An additional limited partner is admitted,
(d) A person is admitted as a general partner,
(e) A general partner retires, dies or becomes insane,
and the business is continued under Section 20,
(f) There is a change in the character of the business
of the partnership,
(g) There is a false or erroneous statement in the certificate,
(h) There is a change in the time as stated in the certificate for the dissolution of the partnership or for the return of a contribution,
(i) A time is fixed for the dissolution of the partnership, or the return of a contribution, no time having been
specified in the certificate, or
(j) The members desire to make a change in any other
statement in the certificate in order that it shall accurately
represent the agreement between them.
§ 25.

Requirements for Amendment and for Cancellation of Certificate
(1) The writing to amend a certificate shall
i

(a) Conform to the requirements of Section 2 (la) as
far as necessary to set forth clearly the change in the certificate which it is desired to make, and
(b) Be signed and sworn to by all members, and an
amendment substituting a limited partner or adding a limited or general partner shall be signed also by the member to
be substituted or added, and when a limited partner is to be
substituted, the amendment shall also be signed by the assigning limited partner.
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(2) The writing to cancel a certificate shall be signed by all
members.
(3) A person desiring the cancellation or amendment of a certificate, if any person designated in paragraphs (1) and (2) as a person
who must execute the writing refuses to do so, may petition the
[here designate the proper court] to direct a cancellation or amendment thereof.
(4) If the court finds that the petitioner has a right to have the
writing executed by a person who refuses to do so, it shall order the
[here designate the responsible official in the office designated in
Section 2] in the office where the certificate is recorded to record the
cancellation or amendment of the certificate; and where the certificate is to be amended, the court shall also cause to be filed for record
in said office a certified copy of its decree setting forth the amendment.
(5) A certificate is amended or cancelled when there is filed for
record in the office [here designate the office designated in Section
2] where the certificate is recorded
(a) A writing in accordance with the provisions of
paragraph (1), or (2) or
(b) A certified copy of the order of court in accordance
with the provisions of paragraph (4).
(6) After the certificate is duly amended in accordance with this
section, the amended certificate shall thereafter be for all purposes
the certificate provided for by this act.
§ 26.
Parties to Actions
A contributor, unless he is a general partner, is not a proper party to proceedings by or against a partnership, except where the object is to enforce a limited partner's right against or liability to the
partnership.
§ 27.
Name of Act
This act may be cited as The Uniform Limited Partnership Act.
§ 28.
Rules of Construction
(1) The rule that statutes in derogation of the common law are
to be strictly construed shall have no application to this act.
(2) This act shall be so interpreted and construed as to effect its
general purpose to make uniform the law of those states which enact
it.
32

tions
feet
takes

§ 2
ty, ir

§ 3
prior
undei
vided

c

c
e

prior
partn<
visior
nersh
newec

§ 3'
i
set f c
limitf

LIMITED PARTNERSHIP ACT (1916)

§ 31

(3) This act shall not be so construed as to impair the obligations of any contract existing when the act goes into effect, nor to affect any action or proceedings begun or right accrued before this act
takes effect.
§ 2 9 • Rules for Cases not Provided for in this Act
In any case not provided for in this act the rules of law and equity, including the law merchant, shall govern.
§ 30.
Provisions for Existing Limited Partnerships
(1) A limited partnership formed under any statute of this state
prior to the adoption of this act, may become a limited partnership
under this act by complying with the provisions of Section 2; provided the certificate sets forth
(a) The amount of the original contribution of each
limited partner, and the time when the contribution was
made, and
(b) That the property of the partnership exceeds the
amount sufficient to discharge its liabilities to persons not
claiming as general or limited partners by an amount greater than the sum of the contributions of its limited partners.
(2) A limited partnership formed under any statute of this state
prior to the adoption of this act, until or unless it becomes a limited
partnership under this act, shall continue to be governed by the provisions of [here insert proper reference to the existing limited partnership act or acts], except that such partnership shall not be renewed unless so provided in the original agreement.
§ 3 1 . Act (Acts) Repealed
Except as affecting existing limited partnerships to the extent
set forth in Section 30, the act (acts) of [here designate the existing
limited partnership act or acts] is (are) hereby repealed.
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Historical Note
The Revised Uniform Limited Partnership Aet leas appro red by the National Conference of Commissioners
on Uniform State Laws in 1976. It supersedes the original Uniform Limited Partnership Act approved by the National Conference in 191U.
In 1985 the National Conference initially approved a separate new Uniform Limited Partnership Aet (19S5). That new act was carried in the 1986
supplement to this volume. Subsequent thereto, however, the National Conference determined that the separate new act should be eli?ninated and that
the changes made in that act should instead be incorporated into the existing
. Revised Uniform Limited Partnership Act of 1976. Accordingly, the separate
Uniform Limited Partnership Act (1985) has been deleted from this supplement and the changes made therein have been incorporated into the 1976 Act
as aforesaid, together with revised prefatory note and comments.
Changes in.
the text, prefatory note and comments are- indicated by underlines
[added
material] and strike-outs [deleted
material].
PREFATORY NOTE

The Revised Uniform Limited Partnership Act adopted by the National Conference of Commissioners on Uniform State Laws in August, 1976 In 1976, the National Conference of Commissioners on
Uniform State Laws adopted the first revision of the Uniform Limited Partnership Act, originally
promulgated in 1916. The 1976 Act was intended to modernize the prior uniform law while retaining
the special character of limited partnerships as compared with corporations. The draftsman of a
limited partnership agreement has a degree of flexibility in defining.the relations among the partners
that is not available in the corporate form. Moreover, the relationship among partners is consensual,
and under some circumstances may requires a degree of privity that forces the a general partner to
seek approval of the other partners (sometimes unanimous approval) under circumstances that
corporate management would find unthinkable. The limited partnership was not intended to be an
alternative in all cases where the corporate form is undesirable for tax or other reasons, and the »ew
,1976 Act was not intended to make it so. The mw 1976 Act clarifiesd many ambiguities and fillsed
interstices in the prior uniform law 1916 Act by adding more detailed language and mechanics. In
addition, it effected some important substantive changes have boon made from the prior uniform law.
The Uniform Limited Partnership Act (1976) with the 1985 Amendments (the 1985 Act) follows the
1976 Act very closely in most respects. It makes almost no change in the basic structure of the 1976
Act. It does, however, differ from the 1976 Act in certain significant respects for the purpose of
more effectively modernizing, improving and establishing uniformity in the law of limited partnerships. The 1985 Act accomplishes this without impairing the basic philosophy or values underlying
the 1976 Act, by incorporating into the structure, framework and text of the 1976 Act the best and
most important improvements that have emerged in the limited partnership acts enacted recently by
certain states. Most of those improvements were considered by the draftsmen of the 1976 Act but
were not included in it because of uncertainties as to the possible consequences of such inclusion
under applicable Federal income tax laws. Those uncertainties have since been resolved satisfactorily, and no impediment to incorporating them in the 1985 Act remains at this time.
,
Article 1 provides a list of all of the definitions used in the Act, integrates the use of limited
partnership names with corporate names and provides for an office and agent for service of process
in the state of organization. All of these provisions are new, were innovations in the 1976 Act and
were carried over from the 1976 Act to the 1985 Act. Article 2 collects in one place all provisions
dealing with execution and filing of certificates of limited partnership and certificates of amendment
and cancellation. When adopted in 1976, Articles 1 and 2 reflected an important change in the prior
statutory scheme: recognition that the basic document in any partnership, including a limited
partnership, is the partnership agreement. The certificate of limited partnership is not a constitutive
document (except in the sense that it is a statutory prerequisite to creation of the limited
partnership), and merely reflects the most basic matters as to wrhich government officials, creditors
and othen, dealing or considering dealing with the partnership should be put on notice. This
principle is further implemented by the 1985 Act's elimination of the requirement, carried from the
original 1916 Act into the 1976 Act, that the certificate of limited partnership set out the name,
address and capital contribution of each limited partner and certain other details relating to the
operation of the partnership and the respective rights of the partners. The former requirement
served no significant practical purpose while it imposed on limited partnerships (particularly those
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LIMITED PARTNERSHIP ACT (1976)
having lar^e numbers of partners or doing business in more than one staie) inordinate administrative
and logistical burdens and expenses connected with filing: and amending their certificates of limited
partnership. Many of the other changes made by the 1985 Act merely reflect the elimination of that
requirement.
Article 3 deals with the single most difficult issue facing lawyers who use the limited partnership
form of organization: the powers and potential liabilities of limited partners. Section 303 lists a
number of activities in which a limited partner may engage without being held to have so
significantly participated in the control of the business that he assumes acquires the liability of a
general partner. Moreover, it goes on to confine the liability of a limited partner who merely steps
over thj line of participation participates in control to situations in which persons who actually know
of that participation in control are misled thereby to their detriment into reasonably believing the
limited partner to be a general partner. General liability for partnership dobts is imposed only on
those limited partners who are, in effoct, "silent general partners)".—With that exception; the
provisions of the now Act that impose liability on a limited partner who has somehow permitted third
parties to be misled to their detriment as to the limited partner's true statuG confine that liability to
those who have actually boon misled, This "detrimental reliance" test, together with an expansion of
the "laundry list" of specific activities in which limited partners may participate without incurring
liability, are among the principal innovations in the 1985 Act.
The provisions relating to general partners are collected in Article 4. It differs little from the
corresponding article in the 19T6 Act, except that some of the 1976 Act's references to the certificate
of limited partnership have been changed to refer instead to the partnership agreement. This is in
recognition of the principle that the limited partnership agreement, not the certificate of limited
partnership, is the primary constitutive, organizational and governing document of a limited partnership. Article 5, 4he dealing with financei sectiont differs in some important respects from Article 5 of
the 1976 Act, which itself made makes some important changes from the prior uniform law. 1916 Act.
The 1976 Act explicitly permitted contributions to the partnership to be made in the form of the
contribution of services and promises to contribute cash, property or services^ are now explicitly
permitted as contributions. Aand provided that those who failed to perform promised services are were
required, in the absence of an agreement to the contrary, to pay the value of the services as stated in
the certificate of limited partnership. These important innovations of the 1976 Act are retained in
substance in the 1985 Act. However, the 1985 Act substitutes the partnership agreement and the
records of the limited partnership for the certificate of limited partnership as the place such
agreements are to be set out and such information is to be kept.
A Article 6 of the 1976 Act, dealing with distributions and with the withdrawal of partners from
the partnership, made a number of changes from the prior uniform law are made in Article 6t 1916
Act, dealing with distributions from and the withdrawal of partnr i from the partnership. For
example, Section 608 createsd a statute of limitations en applicable to the right of a limited
partnership to recover all or part of a contribution that hasd been returned to a limited partner,
whether to satisfy creditors or otherwise. The 1985 Act retains these features of the 1976 Act
without substantive change.
In both the 1976 and the 1985 Acts, Tthe assignability of partnership interests is dealt with in
considerable detail in Article 7, and Tthe provisions relating to dissolution appear in Article 8. w4*ieky
anwrg other things, imposes Articfe 8 of the 1976 Act established a new standard for seeking
judicial dissolution of a limited partnership, which standard is carried forward into the 1985 Act
Article 9 of the 1976 and 1985 Acts deals with Oone of the thorniest questions for those who
operate limited partnerships in more than one state1 has been i.e., the status of the partnership in a
state other than the state of its organization. Neither existing case law under the 1916 Act nor
administrative practice makdes it clear which state's law governed the partnership or whether,in that
other state, the limited partners continued to possess there limited liability, and which law governs
the partnership* Article 9 of the 1976 Act dealst with this problem by providing for registration of
foreign limited partnerships and specifying choice-of-law rules. Article 9 of the 1985 Act retains all
of those basic provisions and innovations of the 1976 Act.
Finally Article 10 of the »ew 1976 Act represented another significant innovation, by authorizesing
derivative actions to be brought by limited partners. The 1916 Act failed to address this entire
concept. Article 10 of the 1985 Act clarifies certain provisions of the 1976 Act but does not make any
substantive changes in the corresponding provisions of the 1976 Act.
Finally, Article 11 sets out a number of miscellaneous provisions, not the least of which are those
dealing with the application of the new statute to limited partnerships in existence at the time of its
enactment. Those provisions in the 1976 Act were expanded upon by the 1985 Act to give greater
(Reference to the possible expectations, some of which may have constitutionally protected status, of
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partners in such limited partnerships concerning the continuing applicability to their partnerships of
the law in effect when they were organized.
Treasury Decision Regarding Tax Classification of Limited Partnerships
[48 F.R. 18804, April 26, 1983]
DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Part 301
IT.D. 7889]
Tax Classification of Limited Partnerships in Light of Certain Recent Legislative Developments
AGENCY: Internal Revenue Service, Treasury.
ACTION: Final regulations.
SUMMARY: This document contains final regulations relating to the classification, for federal tax
purposes, of limited partnerships. The regulations provide that references in the classification rules
to the Uniform Limited Partnership Act (ULPA) refer to that Act both as originally promulgated and
as revised in 1976. The regulations also clarify the significance, for classification purposes, of
provisions in a partnership agreement for removal of a general partner by the limited partners and
for limitation of the liability of a general partner to partnership creditors.
DATES: The regulations are effective April 26, 1983, and apply to taxable years beginning after
1953.
FOR FURTHER INFORMATION CONTACT: David R. Haglund of the Legislation and Regulations
Division, Office of the Chief Counsel, Internal Revenue Service, 1111 Constitution Avenue, N\7.,
Washington, D.C. 20224 (Attention: CC:LR:T (202-566-3459)). .
SUPPLEMENTARY INFORMATION:
Background
On October 27,1980, the Federal Register published proposed amendments to the Regulations on
Procedure and Administration (26 CFR Part 301) under section 7701 of the Internal Revenue Code of
1954 (45 FR 70909). The amendments were proposed to make clear the application of certain tax
classification rules to limited partnerships. No public hearing on the proposed amendments v/es
requested, and accordingly none was held. Two comments on the proposed regulations were
received. One merely stated approval of the general provision that the revised ULPA would be
treated as equivalent to the original ULPA. The other comment is discussed below.
References to the ULPA
For federal tax purposes various entities may be classified as associations (which are taxable as
corporations), partnerships, or trusts. Section 7701(a)(2) and (3) of the Cede and §§ 301.7701-1
through 301.7701-4 of the Regulations on Procedure and Administration set forth the definitions and
rules that control the tax classification of entities. Section 301.7701-2 provides that the classification
of an entity depends upon the presence or absence of corporate characteristics. That section also
includes certain special rules for determining whether an entity organized under a statute corresponding to the ULPA possesses or lacks the corporate characteristics of continuity of life,
centralization of management, and limited liability.
The National Conference of Commissioners on Uniform State Laws (NCCUSL) revised the ULPA
in 1976. The regulations adopted by this Treasury decision provide that reference in § 301.7701-2 to
the ULPA shall be deemed to refer to that Act both as originally promulgated and as revised in 1976.
Thus, the same classification rules apply to entities organized under a statute corresponding to the
revised ULPA as apply to entities organized under a statute corresponding to the original ULPA.
Power To Remove General Partner
The regulations adopted by this Treasury decision provide that all the facts and circumstances
must be taken into account in determining whether the characteristic of centralized management is
found in a limited partnership whose limited partners may remove the general partner. The
regulations note that a substantially restricted removal power would not itself cause the partnership
to possess centralized management
The only comment received with respect to this issue suggested that the feet that the limited
partners had an unrestricted power to remove a general partner indicated the absence, rather than
the presence, of centralized management. An unrestricted power to remove a general partner,
however, tends to show that the general partner is managing the partnership in a representative
capacity rather than on the partner's own behalf. The power, therefore, is an indication that the
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7-1-1979
6-14-1979 *
4-16-1980 •
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A.S. §§ 65-501 et seq.
C.G.S.A. §§ 34-9 to 34-38.
M.S.A. S§ 322A.01 to 322A.87.
W.S. 1977 §§ 17-14-201 to 17-14-1104.

' Date of appro* a I.

ARTK j-; i
GENERAL PROVISIONS
§

Definitions
^ i >ed in this Act, unless the context otherwise requires:
11) 'Certificate of limited partnership" means the certificate referred to in Section 201, and the certificate as amended.
K ;-ntribution" means any cash, property, services rendered,.
or a promissory note or other binding obligation to contribute cash or
property or to perform services, which a partner contributes to a limited partnership in his capacity as a partner.
(3) "Event of withdrawal of a general partner" means an event.
that causes a person to cease to be a general partner as provided in
Section 402.
(4) "Foreign limited partnership" means a partnership formed
under the laws of any State other than this State and having as part-,
ners one or more general partners and one or more limited partners.
(5) "General partner" means a person who has been admitted to
a limited partnership as a general partner in accordance with the
partnership agreement and named in the certificate of limited part-.
nership as a general partner.
(6) "Limited partner" means a person "who has been admitted to
a limited partnership as a limited partner in accordance with the
partnership agreement and named in the certificate of limited partnership as a limited partnei
(7) "Limited partners? p" a:::? ''iK- ,* :».-.• Lmited partnership"
niran a partnership for^r- ;-. •• - rvorr* persons nndv «hr ,;*w<. of
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§ 103

this State and having one or more general partners and one or more
limited partners.
(8) "Partner" means a limited or general partner.
(9) "Partnership agreement" means any valid agreement, written or oral, of the partners as to the affairs of a limited partnership
and the conduct of its business.
(10) "Partnership interest" means a partner's share of the profits and losses of a limited partnership and the right to receive distributions of partnership assets.
(11) "Person" means a natural person, partnership, limited partnership (domestic or foreign), trust, estate, association, or corporation.
(12) "State" means a state, territory, or possession of the United States, the District of Columbia, or the Commonwealth of Puerto
Rico.

§ 102.

Name

The name of each limited partnership as set forth in its certificate of limited partnership:
(1) shall contain without abbreviation the words "limited partnership";
(2) may not contain the name of a limited partner unless (i) it
is also the name of a general partner or the corporate name of a corporate general partner, or (ii) the business of the limited partnership
had been carried on under that name before the admission of that
limited partner;
(3) may not contain any word or phrase indicating or implying
that it is organized other than for a purpose stated in its certificate
of limited partnership;
(4) may not be the same as, or deceptively similar to, the name
of any corporation or limited partnership organized under the laws of
this State or licensed or registered as a foreign corporation or limited
partnership in this State; and
(5) may not contain the following words [here insert prohibited
words].
§ 103.
Reservation of Name
(a) The exclusive right to the use of a name may be reserved
by:
(1) any person intending to organize a limited partnership under this Act and to adopt that name;
35
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(2) ar < (ior.iest^ rn ' c : p.trtnersn.,* u; :J!V- foreign
limited partnership registered in this State which, in either
case, intends to adopt that name;
(3) any foreign limited partnership intending tc register in this State and adopt that name; and
(4) any person intending to organize a foreign limited
partnership and intending to have it register in this State
and adopt that name.
(b) The reservation shall be made by filing with tin- ot-ut
of State an. application, executed by the applicant, to reserve a sifted name. If the Secretary of State finds that the name is avail;. •
for use by a domestic or foreign limited partnership, he shall reserve
the name for the exclusive use of the applicant for a period of 120
days. Once having so reserved a name, the same applicant may not
again reserve the same name until more than 60 days after the expiration of the last 120-day period for which that applicant reserved
that name. The right to the exclusive use of a reserved name may be
transferred to any other person by filing in the office of the Seci etary of State a notice of the transfer, executed by the applicant for
whom the name was reserved and specifying the name and address of
the transferee
§ 104
Specified Office and Agent
Each limited, partnership shall continuously maintain in this
Stat e:
(1) an office, which maj but need not be a place of its business
in this State, at which shall be kept the records required by Section
105 to be maintained; and
(2) an agent for service u.
n me limited partnership,
which agent must be an individi
it of this State, a domestic
corporation, or a foreign corporation authur./ou u? 'io business in this
State.
§ 105
Records to be Kept
Each limited partnership shall keep at the office referred to in
Section 104(1) the following: (1) a current list of the full name and
last known business address of each partner set forth in alphabetical
order, (2) a copy of the certificate of limited partnership and all certificates of amendment thereto, together with executed copies of any
powers of attorney pursuant to which any certificate has been executed, (3) copies of the limited partnership's federal, state, and local
income tax returns and reports, if any, for the 3 most recent years,
and (4) copies of any then effective written partnership agreements
and of any financial statements of the limited partnership for the 3
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§ 201

most recent years. Those records are subject to inspection and copying at the reasonable request, and at the expense, of any partner during ordinary business hours.
§ 106.
Nature of Business
A limited partnership may carry on any business that a partnership without limited partners may carry on except [here designate
prohibited activities].
§ 107.
Business Transactions of Partner with the Partnership
Except as provided in the partnership agreement, a partner may
lend money to and transact other business with the limited partnership and, subject to other applicable law, has the same rights and obligations with respect thereto as a person who is not a partner.
ARTICLE 2
FORMATION; CERTIFICATE OF LIMITED PARTNERSHIP
§ 201.
Certificate of Limited Partnership
(a) In order to form a limited partnership two or more persons
must execute a certificate of limited partnership. The certificate
shall be filed in the office of the Secretary of State and set forth:
(1) the name of the limited partnership;
(2) the general character of its business;
(3) the address of the office and the names and address
of the agent for service of process required to be maintained
by Section 104;
(4) the name and the business address of each partner
(specifying separately the general partners and limited partners);
(5) the amount of cash and a description and statement
of the agreed value of the other property or services contributed by each partner and which each partner has agreed to
contribute in the future;
(6) the times at which or events on the happening of
which any additional contributions agreed to be made by
each partner are to be made;
(7) any power of a limited partner to grant the right
to become a limited partner to an assignee of any part of his
partnership interest, and the terms and conditions of the
power;
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(8) if agreed upon, the time at which or the events on.
the happening of which a partner may terminate his mem4
bership in the limited partnership and the amount of, or the
• method of determining, the distribution to which he may be
entitled respecting his partnership interest, and the terms
and conditions of the termination and distribution;
(9) any right of a partner to receive distributions of
property, including cash from the limited partnership;
(10) any right of a partner \o rvL-L--^., o ..; <- general
partner to make, distributions to a partner which include a
return of all or any part of the partner's contribution;
(11) an> time at which or events upon the happening
of which the limited partnership is to be dissolved and its affairs wound up;
-ii) any right of the remaining general partners to
, unnnue the business on the happening of an event of witharawal f general partner; and
*13) anj Kfier matters the partners determine to ini*

ther

-

(b) A limited partnership is formed at the time of the filing of
the certificate of limited partnership in the office of the Secretary of
State or at any later time specified in the certificate of limited partnership if, in either case, there has been substantial compliance with
the requirements of this section.
§ 202.

Amendment to Certificate

(a) A certificate of limited partnership is amended b> filing a
certificate of amendment thereto in the office of the Secretary of
State The certificate shall set forth:
(1) the name of the limited partnership;
(2) the dale of filing of the certificate; and
(31 the amendment to the certificate
(b) Within 30 days after the happening oi any ol the following
events an amendment to a certificate of limited partnership reflecting
the occurrence of the event or events shall *' »e filed(1) a change in the amount or charat u;r ut the contribution of any partner^or in an}' par *>i 's obhgatj. to make
a contribution;
(2) the admission of a new partner;
(3) the withdrawal of a partner, or
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(4) the continuation of the business under Section 801
after an event of withdrawal of a general partner.
(c) A general partner who becomes aware that any statement in
a certificate of limited partnership was false when made or that any.
arrangements or other facts described have changed, making the certificate inaccurate in any respect, shall promptly amend the certificate, but an amendment to show a change of address of a limited
partner need be filed only once every 12 months.
(d) A certificate of limited partnership may be amended at any
time for any other proper purpose the general partners may determine.
(e) No person has any liability because an amendment to a certificate of limited partnership has not been filed to reflect the occurrence of any event referred to in subsection (b) of this Section if the
amendment is filed within the 30-day period specified in subsection
(b).

§ 203.
Cancellation of Certificate
A certificate of limited partnership shall be cancelled upon the
dissolution and the commencement of winding up of the partnership
or at any other time there are no limited partners. A certificate of
cancellation shall be filed in the office of the Secretary of State and
set forth:
(1) the name of the limited partnership;
(2) the date of filing of its certificate of limited partnership;
(3) the reason for filing the certificate of cancellation;
(4) the effective date (which shall be a date certain) of cancellation if it is not to be effective upon the filing of the certificate; and
(5) any other information the general partners filing the certificate determine.
§ 204.
Execution of Certificates
(a) Each certificate required by this Article to be filed in the office of the Secretary of State shall be executed in the following man-,
ner:
(1) an original certificate of limited partnership must
be signed by all partners named therein;
(2) a certificate of amendment must be signed by at
least one general partner and by each other partner designated in the certificate as a new partner or whose contribution is described as having been increased; and
(3) a certificate of cancellation must be signed by all
general partners.
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(b) Any person may sign a certificate by an attorney-in-fact,.
but a power of attorney to sign a certificate relating to the admission, or increased contribution,, of a partner must specifically describe
the admission or increase,
(c) rhe execution ••! v certificate by a ?;en* •. partner 'ii^i:tutes an affirmation under th«- penalties o! perj,-s> tn.-t \*\ tacts.
stated therein are true.
§ 205.
Intendment or Cancellation bj Judicial Ac t
If a pei son required by Section 204 to execute a certificate of
amendment or cancellation fails oi refuses to do so, any other partner, and any assignee of a partnership interest, who is adversely affected by the failure or refusal, may petition the [here designate the
proper court] to direct the amendment or cancellation. If the court
finds that the amendment or cancellation is proper and that any person so designated has failed or refused to execute the certificate, it
shall order the Secretary of State to record an appropriate certificate
of amendment or cancellation,
§ 206.
FSIfrck ^ff' • of Secretary of State
(a) ivw: s:^.- •
of the certificate of limited partnership
and oi am cert ideates of amendment or cancellation (or of any judicial decree of amendment or cancellation) shall be delivered to the
etar\ of State. A person who executes a certificate as an agent
• i. nduciarv need not exhibit evidence of his authority as a prerequisite to fibre Unless the Secretary of State finds that any certificate
does r n <•'•! r • ?-» law, upon receipt of all filing fees required by
'y.

J

,

i 1 • endorse on each duplicate origins fhe word "Filed
and the day, month, and year of the filing thereof;
(2) Hie one duplicate original in his office; and
(V return the other duplicate original t~ iUt
who !•>**- •-: <T his representative,
(b) Ip 1 : -> filing of a certificate of amendment (or ji idicial
decree of amendment) in the office of the Secretary of State, the cei tificate of limited partnership shall be amended as set forth therein,
and upon the effective date of a certificate of cancellation (or a judicial decree thereof), £}ie certificate of limited partnership is cancelled.
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§ 207.
Liability for False Statement in Certificate
If any certificate of limited partnership or certificate of amendment or cancellation contains a false statement, one who suffers loss
by reliance on the statement may recover damages for the loss from:
(1) any person who executes the certificate, or causes another
to execute it on his behalf, and knew, and any general partner who
knew or should have known, the statement to be false at the time the
certificate was executed; and
(2) any general partner who thereafter knows or should have
known that any arrangement or other fact described in the certificate
has changed, making the statement inaccurate in any respect within
a sufficient time before the statement was relied upon reasonably to
have enabled that general partner to cancel or amend the certificate,
or to file a petition for its cancellation or amendment under Section
205.

§ 208.

Notice

The fact that a certificate of limited partnership is on file in the
office of the Secretary of State is notice that the partnership is a limited partnership and the persons designated therein as limited partners are limited partners, but it is not notice of any other fact.
§ 209.
Delivery of Certificates to Limited Partners
Upon the return by the Secretary of State pursuant to Section
206 of a certificate marked "Filed," the general partners shall
promptly deliver or mail a copy of the certificate of limited partnership and each certificate to each limited partner unless the partnership agreement provides otherwise.
ARTICLE 3
LIMITED PARTNERS
§ 301.
Admission of Additional Limited Partners
(a) After the filing of a limited partnership's original certificate
of limited partnership, a person may be admitted as an additional
limited partner:
(1) in tfffe case of a person acquiring a partnership interest directly from the limited partnership, upon the compliance with the partnership agreement or, if the partnership agreement does not so provide, upon the written consent of all partners; and
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ill) in the case of an assignee of a partnership interest
of a partner who has the power, as provided in Section 704,
to grant the assignee3 the right to become a limited partner,
upon the exercise r thai pr-*A*-j rind compliance with any
conditions limitinr * ;<* gran? or exercise of the power.
(b) In each case under subsection (a), the person acquiring the
partnership interest becomes a limited partner only upon ame.ndm.ent
of the certificate of limited partnership reflecting that fact

§ 302.

Voting

Subject to Section 303, the pa"un-r*:h:p agreeme; * ma> gra..
all or a specified group of the limited partners me rignt to vote K3U a
per capita or other basis) i ipon any matter.
§ 303

Liability to Thii- , JJ-U,-,

(d) Except as provider in subsection (d), a limited partner is
not liable for the obligations of a limited partnership unless he is also
a general partner or, in addition to the exercise of his rights and
powers as a limited partner, he takes part in the control of the business. However, if the limited partner's participation in the control of
the business is not substantially the same as the exercise of the power's of a general partner, he is liable only to persons who transact
business with the limited partnership with actual knowledge of his
participation in control.
(b) A limited partner does not participate in. the control s :.«•
business within the meaning of subsection - • -olely by doing on* or
more of the following;
(1) being a contractoi for or an agent or employee of
the limited partnership or of a general partner;
(2) consulting with and advising a general panm i ,\ nh
respect to the business of the limited partnership;
(3) act ing as surety for the limited partnership;
(4) approving or disapproving an amendment to the
partnership agreement; or
(5) voting on one or more of the I ollowing matters:
(i) the dissoli ition and w indii ig up of the limitedpartnership ; ,
(ii) the sale, exchange, lease,rn.ort.gage,pledge, or ,\.
other transfer of all or substantially all of the assets of the limited partnership other than in the CM dinary
course of its business;
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(iii) the incurrence of indebtedness by the limited
partnership other than in the ordinary course of its
business;
(iv) a change in the nature of the business; or
(v) the removal of a general partner.
(c) The enumeration in subsection (b) does not mean that the
possession or exercise of any other powers by a limited partner constitutes participation by him in the business of the limited partnership.
(d) A limited partner who knowingly permits his name to be
used in the name of the limited partnership, except under circumstances permitted by Section 102(2) (i), is liable to creditors who extend credit to the limited partnership without actual knowledge that
the limited partner is not a general partner.
§ 304.
Person Erroneously Believing Himself Limited Partner
(a) Except as provided in subsection (b), a person who makes a
contribution to a business enterprise and erroneously but in good
faith believes that he has become a limited partner in the enterprise
is not a general partner in the enterprise and is not bound by its obligations by reason of making the contribution, receiving distributions
from the enterprise, or exercising any rights of a limited partner, if,
on ascertaining the mistake, he:
(1) causes an appropriate certificate of limited partnership or a certificate of amendment to be executed and filed;
or
(2) withdraws from future equity participation in the
enterprise.
(b) A person who makes a contribution of the kind described in
subsection (a) is liable as a general partner to any third party who
transacts business with the enterprise (i) before the person withdraws and an appropriate certificate is filed to show withdrawal, or
(ii) before an appropriate certificate is filed to show his status as a
limited partner and, in the case of an amendment, after expiration of
the 30-day period for filing an amendment relating to the person as a
limited partner under Section 202, but in either case only if the third
party actually believed in good faith that the person was a general
partner at the time of the transaction.
§ 305.
Information
Each limited partner has the right to:
(1) inspect and copy any of the partnership records required to
be maintained by Section 105; and
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(2) obtain from :.». ,;•..' .. : rtners trom U::.L- to time upon
reasonable demand (u irue and :uii information regarding the state
of the business and financial condition of the limited partnership, (ii)
promptly after becoming available, a copy of the limited partnership's
federal, state, and local income tax returns for each year, and (iii)
other information regarding the affairs of the limited partnership as
is just and reasonable.
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GENERAL PARTNERS
§ • %( ) 1
Admission of Additional General Partners
After the filing of a limited partnership's original certificate of
limited partnership, additional general partners may be admitted only
with the specific written consent of each partner1,
§ 402.
E\ ente of Withdraw al
Except as approved by the specific: v, ritten consent of all pax t
ners at the time, a person ceases to be a general partner of a limited
partnership upon the happening of any of the following events:
(1) the general partner withdraws from the limited partnership
as provided in Section 602;
. _ [ r-., general partner ceases to be a member of the limited
:-*rTn-jrship as provided in Section 702;
(3) the general partner is removed as a general partner in accordance with the partnership agreement;
(4) unless otherwise provided in the certificate of limited partnership, the general partner; (i) makes an assignment for the benefit
of creditors; (ii) files a voluntary petition in bankruptcy; (iii) is adjudicated a bankrupt or insolvent; (iv) files a petition or answer
seeking for himself any reorganization, arrangement, composition,
readjustment, liquidation, dissolution, or similar relief under any statute, law, or regulation; (v) files an answer or other pleading admitting or failing to contest the material allegations of a petition filed
against him in any proceeding of this nature; or (vi) seeks, consents
to, or acquiesces in the appointment of a trustee, receiver, or liquidator of the general partner or of all or any substantial part of his
properties;
(5) unless otherwise provided in the certificate of limited partnership, [120] days after the commencement of any proceeding
against the general partner seeking reorganization, arrangement,
composition, readjustment, liquidation, dissolution, or similar relief
i mder any statute, law, oi regulation, the proceeding has not been
44
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dismissed, or if within [90] days after the appointment without his
consent or acquiescence of a trustee, receiver, or liquidator of the
general partner or of all or any substantial part of his properties,
the appointment is not vacated or stayed, or within [90] days after
the expiration of any such stay, the appointment is not vacated;
(6) in the case of a general partner who is a natural person,
(i) his death; or
(ii) the entry by a court of competent jurisdiction adjudicating him incompetent to manage his person or his estate;
(7) in the case of a general partner who is acting as a general
partner by virtue of being a trustee of a trust, the termination of the
trust (but not merely the substitution of a new trustee);
(8) in the case of a general partner that is a separate partnership, the dissolution and commencement of winding up of the separate partnership;
(9) in the case of a general partner that is a corporation, the filing of a certificate of dissolution, or its equivalent, for the corporation or the revocation of its charter; or
(10) in the case of an estate, the distribution by the fiduciary of
the estate's entire interest in the partnership.
§ 403.
General Powers and Liabilities
Except as provided in this Act or in the partnership agreement,
a general partner of a limited partnership has the rights and powers
and is subject to the restrictions and liabilities of a partner in a partnership without limited partners.
§ 404.
Contributions by a General Partner
A general partner of a limited partnership may make contributions to the partnership and share in the profits and losses of, and in
distributions from, the limited partnership as a general partner. A
general partner also may make contributions to and share in profits,
losses, and distributions as a limited partner. A person who is both a
general partner and a limited partner has the rights and powers, and
is subject to the restrictions and liabilities, of a general partner and,
except as provided in the partnership agreement, also has the powers,
and is subject to the restrictions, of a limited partner to the extent of
his participation in the partnership as a limited partner.
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general partners the right tu vote (on a per capita or any other basis), separately or with all or any class of the limited partners, on
any matter.
ARTICI
FINANCE
§ 50!

I""( i m iii* Contribution

The contribution of a partner may be in cash, property, or services rendered, or a promissory note or other obligation to contribute
cash or property or to perform services.
§ 502.
Liability for Contributions
(a) Except as provided in the certificate of limited partnership,
a partner is obligated to the limited partnership to perform any
promise to contribute cash or property or to perform services, even if
he is unable to perform because of death, disability or any other reason. If a partner does not make the required contribution of property or services, he is obligated at the option of the limited partnership
to contribute cash equal to that portion of the value (as stated in the
certificate of limited partnership) of the stated contribi ition that has
not been made
(b) Unless otherwise provided in the partnership agreement, the
obligation of a partner to make a contribution or return money or
other property paid or distributed in violation of this Act may be
compromised only by consent of all the partners. Notwithstanding the compromise, a creditor of a limited partnership who extends
credit, or whose claim arises, after the filing of the certificate of limited partnership or* an amendment thereto which, in either case, reflects the obligation, and before the amendment or cancellation thereof to reflect the compromise, may enforce the original obligation.
§ 503.
Sharing of" Profits and Losses
The profits and losses of a limited partnership shall be allocated
among the partners, and among classes of partners, in the manner
provided in the partnership agreement. If the partnership agreement
does not so provide, profits and losses shall be allocated on the basis
of the value (as stated in the certificate of limited partnership) of
the contributions made by each partner to the extent they have been
received by the partnership and have not been returned.
16
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§ 504.
Sharing of Distributions
Distributions of cash or other assets of a limited partnership
shall be allocated among the partners, and among classes of partners,
in the manner provided in the partnership agreement. If the partnership agreement does not so provide, distributions shall be made on
the basis of the value (as stated in the certificate of limited partnership) of the contributions made by each partner to the extent they
have been received by the partnership and have not been returned.
ARTICLE 6
DISTRIBUTIONS AND WITHDRAWAL
§ 601.
Interim Distributions
Except as provided in this Article, a partner is entitled to receive
distributions from a limited partnership before his withdrawal from
the limited partnership and before the dissolution and winding up
thereof:
(1) to the extent and at the times or upon the happening of the
events specified in the partnership agreement; and
(2) if any distribution constitutes a return of any part of his
contribution under Section 608(c), to the extent and at the times or
upon the happening of the events specified in the certificate of limited partnership.
§ 602.
Withdrawal of General Partner
A general partner may withdraw from a limited partnership at
any time by giving written notice to the other partners, but if the
withdrawal violates the partnership agreement, the limited partnership may recover from the withdrawing general partner damages for
breach of the partnership agreement and offset the damages against
the amount otherwise distributable to him.
§ 603.
Withdrawal of Limited Partner
A limited partner may withdraw from a limited partnership at
the time or upon the happening of events specified in the certificate
of limited partnership and in accordance with the partnership agreement. If the certificate does not specify the time or the events upon
the happening of which a limited partner may withdraw or a definite
time for tSe dissolution and winding up of the limited partnership, a
limited partner may withdraw upon not less than 6 months' prior
written notice to each general partner at his address on the books of
the limited partnership at its office in this State.
47

§ 604.
Distribution Upon Withdrawal
Except as provided in this Article, upon withdrawal any withdrawing partner is entitled to receive any distribution to which he is
entitled under the partnership agreement and, if not otherwise provided in the agreement, he is entitled to receive, within a reasonable
time after withdrawal, the fair value of his interest in the limited
partnership as of the date of withdrawal based upon his right to share
in distributions from the limited partnership.
§ 605.
Distribution in Kind
Except as provided in the certificate of limited partnership, a
partner, regardless of the nature of his contribution, has no right to
demand and receive any distribution from a limited partnership in
any form other than cash. Except as provided in the partnership
agreement, a partner may not be compelled to accept a distribution of
any asset in kind from a limited partnership to the extent that the
percentage of the asset distributed to him exceeds a percentage of
that asset which is equal to the percentage in which he shares in distributions from the limited partnership.
§ 606.
Right to Distribution
At the time a partner becomes entitled to receive a distribution,
he has the status of, and is entitled to all remedies available to, a creditor of the limited partnership with respect to the distribution.
§ 607.
Limitations on Distribution
A partner may not receive a distribution from a limited partnership to the extent that, after giving effect to the distribution, all liabilities of the limited partnership, other than liabilities to partners on
account of their partnership interests, exceed the fair value of the
partnership assets.
§ 608.
Liability Upon Return of Contribution
(a) If a partner has received the return of any part of his contribution without violation of the partnership agreement or this Act,
he is liable to the limited partnership for a period of one year thereafter for the amount of the returned contribution, but only to the extent necessary to discharge the limited partnership's liabilities to
creditors who extended credit to the limited partnership during the
period the contribution W&s held by the partnership.
(b) If a partner has received the return of any part of his contribution in violation of the partnership agreement or this Act, he is
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liable to the limited partnership for a period of 6 years thereafter for
the amount of the contribution wrongfully returned.
(c) A partner receives a return of his contribution to the extent
that a distribution to him reduces his share of the fair value of the
net assets of the limited partnership below the value (as set forth in
the certificate of limited partnership) of his contribution which has
not been distributed to him.
ARTICLE 7
ASSIGNMENT OF PARTNERSHIP INTERESTS
§ 701.
Nature of Partnership Interest
A partnership interest is personal property.

*

§ 702.
Assignment of Partnership Interest
Except as provided in the partnership agreement, a partnership
interest is assignable in whole or in part. An assignment of a partnership interest does not dissolve a limited partnership or entitle the
assignee to become or to exercise any rights of a partner. An assignment entitles the assignee to receive, to the extent assigned, only the
distribution to which the assignor would be entitled. Except as provided in the partnership agreement, a partner ceases to be a partner
upon assignment of all his partnership interest.
§ 703.
Rights of Creditor
On application to a court of competent jurisdiction by any judgment creditor of a partner, the court may charge the partnership interest of the partner with payment of the unsatisfied amount of the
judgment with interest. To the extent so charged, the judgment
creditor has only the rights of an assignee of the partnership interest.
This Act does not deprive any partner of the benefit of any exemption laws applicable to his partnership interest.
§ 704.
Right of Assignee to Become Limited Partner
(a) An assignee of a partnership interest, including an assignee
of a general partner, may become a limited partner if and to the extent that (1) the assignor gives the assignee that right in accordance
with authority described in the certificate of limited partnership, or
(2) all other partners consent.
(b) An assignee who has become a limited partner has, to the
extent assigned, the rights and powers, and is subject to the restrictions and liabilities, of a limited partner under the partnership agree49
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ment and this Act. An assignee who becomes a limited partner also
is liable for the obligations of his assignor to make and return
contributions as provided in Article 6. However, the assignee is not
obligated for liabilities unknown to the assignee at the time he became a limited partner and which could not be ascertained from the
certificate of limited partnership.
(c) If an assignee of a partnership interest becomes a limited
partner, the assignor is not released from his liability to the limited
partnership under Sections 207 and 502.
§ 705.
Power of Estate of Deceased or Incompetent Partner
If a partner who is an individual dies or a court of competent
jurisdiction adjudges him to be incompetent to manage his person or
his property, the partner's executor, administrator, guardian, conservator, or oth.er legal representative may exercise all of the partner's
rights for the purpose of settling his estate or administering his property, including any power the partner had to give an assignee the
right to become a limited partner. If a partner is a corporation,
trust, or other entity and is dissolved or terminated, the powers of
that partner may be exercised by its legal representative or successor.
ARTICLE 8
DISSOLUTION
§ 801.
Nonjudicial Dissolution
A limited partnership is dissolved and its affairs shall be wound
up upon the happening of the first to occur of the following:
(1) at the time or upon the happening of events specified in the
certificate of limited partnership;
(2) written consent of all partners;
(3) an event of withdrawal of a general partner unless at the
time there is at least one other general partner and the certificate of
limited partnership permits the business of the limited partnership to
be carried on by the remaining general partner and that partner does
so, but the limited partnership is not dissolved and is not required to
be wound up by reason of any event of withdrawal if, within 90 days
after the withdrawal, all partners agree in writing to continue the
business of the limited partnership and to the appointment of one or
more additional general partners if necessary or desired; or
(4) entry of a decree of judicial dissolution under Section 802.
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§ 802.
Judicial Dissolution
On application by or for a partner the [here designate the proper
court] court may decree dissolution of a limited partnership whenever it is not reasonably practicable to carry on the business in conformity with the partnership agreement.
§ 803.
Winding Up
Except as provided in the partnership agreement, the general
partners who have not wrongfully dissolved a limited partnership or,
if none, the limited partners, may wind up the limited partnership's
affairs: but the [here designate the proper court] court may wind up
the limited partnership's affairs upon application of any partner, his
legal representative, or assignee.
§ 804.
Distribution of Assets
Upon the winding up of a limited partnership, the assets shall be
distributed as follows:
(1) to creditors, including partners who are creditors, to the extent otherwise permitted by law, in satisfaction of liabilities of the
limited partnership other than liabilities for distributions to partners
under Section 601 or 604;
(2) except as provided in the partnership agreement, to partners
and former partners in satisfaction of liabilities for distributions under Section 601 or 604; and
(3) except as provided in the partnership agreement, to partners
first for the return of their contributions and secondly respecting
their partnership interests, in the proportions in which the partners
share in distributions.
ARTICLE 9
FOREIGN LIMITED PARTNERSHIPS
§ 901.
Law Governing
Subject to the Constitution of this State, (1) the laws of the
state under which a foreign limited partnership is organized govern
its organization and internal affairs and the liability of its limited
partners, and (2) a foreign limited partnership may not be denied
registration by reason of any difference between those laws and the
laws of this State.
§ 902.
Registration
Before transacting business in this State, a foreign limited partnership shall register with the Secretary of State. In order to regis51
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ter, a foreign limited partnership shall submit to the Secretary of
State, in duplicate, an application for registration as a foreign limited
partnership, signed and sworn to by a general partner and setting
forth:
(1) the name of the foreign limited partnership and, if different,
the name under which it proposes to register and transact business in
this State;
(2) the state and date of its formation;
(3) the general character of the business it proposes to transact
in this State;
(4) the name and address of any agent for service of process on
the foreign limited partnership whom the foreign limited partnership
elects to appoint; the agent must be an individual resident of this
State, a domestic corporation, or a foreign corporation having a place
of business in, and authorized to do business in this State;
(5) a statement that the Secretary of State is appointed the
agent of the foreign limited partnership for service of process if no
agent has been appointed under paragraph (4) or, if appointed, the
agent's authority has been revoked or if the agent cannot be found or
served with the exercise of reasonable diligence;
(6) the address of the office required to be maintained in the
State of its organization by the laws of that State or, if not so required, of the principal office of the foreign limited partnership; and
(7) if the certificate of limited partnership filed in the foreign
limited partnership's state of organization is not required to include
the names and business addresses of the partners, a list of the names
and addresses.
§ 903.
Issuance of Registration
(a) If the Secretary of State finds that an application for registration conforms to law and all requisite fees have been paid, he
shall:
(1) endorse on the application the word "Filed", and
the month, day, and year of the filing thereof;
(2) file in his office a duplicate original of the application; and
(3) issue a certificate of registration to transact business in this State.
(b) The certificate *of registration, together with a duplicate
original of the application, shall be returned to the person who filed
the application or his representative.
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§ 907

Name

A foreign limited partnership may register with the Secretary of
State under any name (whether or not it is the name under which it
is registered in its state of organization) that includes without abbreviation the words "limited partnership" and that could be registered
by a domestic limited partnership.
§ 905.
Changes and Amendments
If any statement in the application for registration of a foreign
limited partnership was false when made or any arrangements or other facts described have changed, making the application inaccurate in
any respect, the foreign limited partnership shall promptly file in the
office of the Secretary of State a certificate, signed and sworn to by a
general partner, correcting such statement.
§ 906.
Cancellation of Registration
A foreign limited partnership may cancel its registration by filing with the Secretary of State a certificate of cancellation signed
and sworn to by a general partner. A cancellation does not terminate the authority of the Secretary of State to accept service of process on the foreign limited partnership with respect to [claims for relief] [causes of action] arising out of the transactions of business in
this State.
§ 907.
Transaction of Business Without Registration
(a) A foreign limited partnership transacting business in this
State may not maintain any action, suit, or proceeding in any court
of this State until it has registered in this State.
(b) The failure of a foreign limited partnership to register in
this State does not impair the validity of any contract or act of the
foreign limited partnership or prevent the foreign limited partnership
from defending any action, suit, or proceeding in any court of this
State.
(c) A limited partner of a foreign limited partnership is not liable as a general partner of the foreign limited partnership solely by
reason of having transacted business in this State without registration.
(d) A fgreign limited partnership, by transacting business in
this State without registration, appoints the Secretary of State as its
agent for service of process with respect to [claims for relief] [causes of action] arising out of the transaction of business in this State.
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§ 90S.
Action by [Appropriate Official]
The [appropriate official] may bring an action to restrain a foreign limited partnership from transacting business in this State in violation of this Article.
ARTICLE 10
DERIVATIVE ACTIONS
§ 1 0 0 1 . Right of Action
A limited partner may bring an action in the right of a limited
partnership to recover a judgment in its favor if general partners
with authority to do so have refused to bring the action or if an effort to cause those general partners to bring the action is not likely
to succeed.
§ 1002.
Proper Plaintiff
In a derivative action, the plaintiff must be a partner at the time
of bringing the action and (1) at the time of the transaction of which
he complains or (2) his status as a partner had devolved upon him by
operation of law or pursuant to the terms of the partnership agreement from a person who was a partner at the time of the transaction.
§ 1003.
Pleading
In a derivative action, the complaint shall set forth with particularity the effort of the plaintiff to secure initiation of the action by a
general partner or the reasons for not making the effort.
§ 1004.
Expenses
If a derivative action is successful, in whole or in part, or if anything is received by the plaintiff as a result of a judgment, compromise, or settlement of an action or claim, the court may award the
plaintiff reasonable expenses, including reasonable attorney's fees,
and shall direct him to remit to the limited partnership the remainder of those proceeds received by him.
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§ 1105

ARTICLE 11
MISCELLANEOUS
§ 1101.
Construction and Application
This Act shall be so applied and construed to effectuate its general purpose to make uniform the law with respect to the subject of
this Act among states enacting it.
§ 1102.
Short Title
This Act may be cited as the Uniform Limited Partnership Act.
§ 1103.
Severability
If any provision of this Act or its application to any person or
circumstance is held invalid, the invalidity does not affect other provisions or applications of the Act which can be given effect without
the invalid provision or application, and to this end the provisions of
this Act are severable.
§ 1104.
Effective Date, Extended Effective Date and Repeal
Except as'set forth below, the effective date of this Act is
and the following Acts [list prior limited partnership acts] are
hereby repealed:
(1) The existing provisions for execution and filing of certificates of limited partnerships and amendments thereunder and cancellations thereof continue in effect until [specify time required to create central filing system], the extended effective date, and Sections
102, 103, 104, 105, 201, 202, 203, 204 and 206 are not effective until
the extended effective date.
(2) Section 402, specifying the conditions under which a general
partner ceases to be a member of a limited partnership, is not effective until the extended effective date, and the applicable provisions of
existing law continue to govern until the extended effective date.
(3) Sections 501, 502 and 608 apply only to contributions and
distributions made after the effective date of this Act.
(4) Section 704 applies only to assignments made after the effective date of this Act.
(5) Article 9, cfealing with registration of foreign limited partnerships, is not effective until the extended effective date.
§ 1105.
Rules for Cases Not Provided for in This Act
In any case not provided for in this Act the provisions of the
Uniform Partnership Act govern.
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